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Eugene Forte 

3808 Columbine Drive 

Modesto, CA 95356 

(209) 622-0685 

Appellant/In Pro per 

 

 

No. 15-16368 

 

IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

UNITED STATES OF AMERICA 

 

 

 

EUGENE FORTE,       

 

                                 Appellant, 

vs. 

 

 

COUNTY OF MERCED, et al. 

 

   Defendant-Appellees. 

 

 

 

APPELLANT’S [AMENDED] MOTION FOR APPOINTMENT 

OF PRO BONO COUNSEL 

 

Appellant/plaintiff EUGENE FORTE moves this Court for the 

APPOINTMENT OF PRO BONO COUNSEL according to the provisions of 

NINTH CIRCUIT RULE 27-11.   

In support of his motion to be assigned a pro bono appellate counsel Forte 

states the following: 

Appeal from the United States 

District Court for the Eastern  

District of California, Fresno Division 

 

Case No. 1:11-0318-AWI-BAM 

[AMENDED] MOTION FOR 

APPOINTMENT OF PRO BONO 

COUNSEL 
NINTH CIRCUIT RULE 27-11 

 

RELIEF PREVIOULSY REQUESTED 

BY 01/04/2016 

  Case: 15-16368, 01/05/2016, ID: 9815719, DktEntry: 35-1, Page 1 of 20



2 
 

BACKGROUND 

 The AOB was originally due on 10/16/2015 but is now due on 01/04/2016 

pursuant to Dkt. Entry Order #23 due to appellant being granted an extension.  

(Forte Decl., ¶2)  On 12/09/2015 Forte filed a Motion for Stay that has not yet been 

ruled upon.  (Dkt. Entry #24) (Forte Decl., ¶3)  On 12/28/2015 Forte filed an 

[AMENDED] APPELLANT’S [SECOND] MOTION FOR EXTENSION OF 

TIME TO FILE AOB that has not yet been ruled upon. (Dkt. Entry #30-1)  (Forte 

Decl., ¶4)  On 12/30/2015 appellant filed Motion to transmit exhibit (Dkt. Entry 

#31).  On 12/30/2015 appellant filed a Reply (Dkt. Entry # 32) to appellees RCD 

and McGhee (late filed) Response to Motion for Stay (Dkt. Entry #27) and on 

12/31/2015 appellant filed a Motion to transmit exhibit.  (Dkt. Entry #33)  (Forte 

Decl., ¶5) On 12/28/2015 appellant received an email sent @4:18PM from the 

Ninth Circuit Pro Bono coordinator, Ms. Katie de la Serna, stating in part:   

“In order to be considered for the program you must file a motion for 

appointment of counsel with the Ninth Circuit.  It does not have to be 

anything formal -- just explain why you feel the court should appoint you 

an attorney.  (I regret that the court does not have any sample 

motions.)  As soon as you file that motion, the briefing schedule is 

automatically stayed until the court rules on your motion, meaning that the 

current brief deadlines will no longer apply.  Please see Cir. Rule 27-11 

for more information about motions that stay the briefing schedule. The 

motion will be decided by the Appellate Commissioner or a panel of 

Judges.  If the motion is denied, the court will issue an order and set a new 

briefing schedule.  If the order is granted, the court will issue an order and 

refer the case to me, but the briefing schedule will remain stayed until I am 

able to locate and appoint an attorney.” [Emphasis added] (Forte Decl., ¶6, 

Ex. “1”) 
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1. Forte is owner of AttorneyBusters.com, the Badger Flats Gazette and was a 

certified candidate in the 2003 Recall Race for Governor of California
1
 on the 

platform of exposing public official and judicial misconduct and corruption. (Forte 

Decl., ¶8) 

2. On 03/22/2008 the Merced Sun Star printed an article title, “Los Banos 

mayor failed to report loan, broke conflict of interest law” stating that “The 

Hostetler loans were recently revealed in the Badger Flats Gazette, a publication 

authored by Los Banos resident Gene Forte.”  The article is identified as Ex. #15 in 

the case of Forte v. Jones, 1:11-0718-AWI-BAM and lodged with the court in such 

file.  Forte requests for this appellate court under its inherent discretion to take 

judicial notice of the court filings, court trial transcripts and exhibits in the case of 

Forte v. Jones, 1:11-0718-AWI-BAM, and for the appellate court to request 

transmission of the physical exhibits not available for viewing on ECF. (Forte 

Decl., ¶9) 

3. Although, Appellant/Eugene Forte still believes himself not to be mentally 

incompetent, or having been unable to aid his defense counsel Merced County 

Public Defender Eric Dumars, or ever suffering from a severe mental delusional 

disorder of the grandiose and persecutory type, as determined by Judge James 

                                                           
1
 Source:  Certified List of Candidates, October 7

th
, 2003. 

(elections.cdn.sos.ca.gov/special-elections/2003.../2003_cert_list.pd) 

  Case: 15-16368, 01/05/2016, ID: 9815719, DktEntry: 35-1, Page 3 of 20

http://attorneybusters.com/
http://www.badgerflats.com/blog/
http://www.forte4gov.com/arrest_the_judges.htm
http://www.forte4gov.com/arrest_the_judges.htm
file:///D:/00000000000%20APPEAL%20F%20V%20M/Motion%20for%20Appointment%20of%20Counsel/elections.cdn.sos.ca.gov/special-elections/2003.../2003_cert_list.pdf


4 
 

Cadle’s ORDER (Doc. # 139-2) on 01/28/2013 (Doc. 121-2, CT, 01/28/2013), 

never the less that is what appellant-plaintiff legally remains according to the 

court. (Forte  Decl., ¶10) Judge Ishii specifically determined at the mental 

competency hearing of 09/03/2013, held simultaneously in this subject case and 

that of Forte v. Jones, 1:11-0718-AWI-BAM, was not for the purpose of 

addressing a mental competency issue. 

4. On 01/28/2013Judge Cadle had determined Forte mentally incompetent over 

Forte’s objection upon the medical evaluation of court appointed Dr. Richard A. 

Blak (Doc. #168-1) (rendered without seeing Forte) that  Forte was suffering from 

a severe mental delusional disorder of the grandiose and persecutory type based 

upon Blak’s review of court filings in the case of Forte v. Merced County, 1:11-

00318-AWI-BAM, Forte v. Jones, 1:11-00718-AWI-BAM, and articles authored 

by appellant in his Badger Flats Gazette critical of Judge Ishii and Magistrate 

McAuliffe, the Mayor of Los Banos and his public defender Eric Dumars.  (Forte 

Decl., ¶11) 

5. Regretfully, the appellate court, just as appellant, are stuck with at this time, 

the judicial findings of Judge Anthony Ishii (that are under appeal), including his 

display of his psychoanalytical prowess2, encapsulating appellant’s psychological 

                                                           
2
 Second only in value to Charlie Brown’s “Lucy Psychological Evaluation 5 

Cents” 
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problems that warranted dismissal, as “misplaced ideations” (delusions)
3
 

pontificated in his rulings for dismissal and other ORDERS such as: 

“At the outset, the court feels compelled to make an observation that 

prefaces its ultimate finding with regard to Defendants motion for 

sanctions
4
: Plaintiff, insofar as his dealings with this court are 

concerned, has conducted himself in a manner that leaves the court no 

option but to conclude that he suffers from compelling misplaced 

ideation that prevents his further proceedings in this action. 
5
. 

[Emphasis added] (Doc. #343, Pg. 9, Lns. 3-12) 

 

“The most recent example of Plaintiff’s extraordinarily vindictive 

ideation is found in his filing in this case of an objection to the 

Magistrate Judge’s denial of Plaintiff’s motion in Forte v. Jones, 

11cv0718 that seeks court-imposed criminal and civil penalties 

against Jones and his attorney for allegedly false statements made 

during a hearing in that case. See Doc. # 341… By filing such 

motions and using such extraordinarily punitive language, Plaintiff 

has created a powerful impression that he is a litigant in search of 

vengeance, not mere compensation for the wrongs done to him. 

Plaintiff’s inability to curb his evidently vindictively motivated filings 

and language is a particularly strong motivation for the court to 

terminate this action to prevent further misuse of the proceedings to 

                                                           
3
 Appellant submits that obviously Judge Ishii is also referring to Forte’s run for 

Governor of California on the platform of exposing judicial and public official 

corruption as a misplaced “political ideation” that is also delusional.  Appellant 

submits that the clear attack upon a plaintiff/appellant’s “political ideologies” by 

having the case dismissed is enough for this appellate court to assign a pro bono 

counsel.  The pro bono counsel can verify if the filings in this subject case 

evidence that Forte has been the subject of a unscrupulous ploy directly out of 

Russia to silence political dissidents as delusional and crazy by Judge Ishii.  
4
 The (Second) Motion to Dismiss by defendants (Doc. #279) WAS NEVER 

referenced or mentioned in anyway in the Findings and Recommendations issued 

by Magistrate McAuliffe (Doc. #300) that Judge Ishii was adopting. 
5
 This purported delusional appellant suggests that perhaps the best way to have 

addressed the problem instead of dismissing the case of Forte was for the court to 

voluntarily recuse itself. 
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harass and vex the Defendants. [Emphasis added] (Doc. #343, Pg. 13, 

lns. 1-15) 

 

“It is apparent to this court that Plaintiff will not settle for anything 

less than the opportunity to present to a jury his claims of conspiracy 

against nearly everyone who Plaintiff believes has tried to subject him 

to retaliation by means of “fraud on the court.” It is also evident to 

the court that, given the chance, Plaintiff will continue to express his 

claims of persecution and his desire for revenge
6
 and will continue to 

seek to vindicate his claims against all who he imagines have 

wronged him.  [Emphasis added] (Doc. #343, Pg. 16, lns. 19-24) 

 

“Plaintiff’s inability to curb his evidently vindictively motivated 

filings and language is a particularly strong motivation for the court to 

terminate this action to prevent further misuse of the proceedings to 

harass and vex the Defendants”. [Emphasis added].  (Doc. #343, Pg. 

13, lns. 12-14) 

 

“Finally, the court wishes to emphasize that its conclusion that 

Plaintiff’s consistently abusive conduct derives from compelling 

misplaced ideation is a conclusion
7
 that is derived in reference to this 

case and the other actions Plaintiff has filed in this court and is 

limited very specifically to explain Plaintiff’s conduct in this court
8
. 

The court is convinced that Plaintiff is absolutely sincere in his beliefs 

and that he does not intend to deceive or mislead. The conclusion that 

                                                           
6
 Perhaps, Judge Ishii should have disclosed that as the basis for such finding, he 

had reliable evidence from Matzkind, Fincher and DDA Turners’ declarant, Dave 

Gizzi, in their Reply to the Opposition (Doc. 251) to their DENIED (Doc. #263) 

first Motion to Dismiss (Doc. #251-2, Gizzi Decl.) that they know that appellant 

may have watched Alexandre Dumas’ The Count of Monte Cristo” one too many 

times. 
7
 Forte argues that Judge Ishii is rendering improper psychiatric medical opinions 

that he is not qualified to render that should have as much weight as Charlie 

Brown’s Lucy, “Psychiatric Evaluations 5 Cents”. 
8
 Not so.  Judge Ishii stated that due to Forte filing an OSC in Forte v. Jones, 1:11-

0718-AWI-BAM, “Plaintiffs inability to curb his evidently vindictively motivated 

filings and language is a particularly strong motivation for the court to terminate 

this action to prevent further misuse of the proceedings to harass and vex the 

Defendants”.  (Doc. #343, Pg. 13, lns. 12-14) 
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Plaintiff’s actions are driven by misplaced ideation is strictly a 

product of the court’s knowledge of its own reasons and purposes, 

and Plaintiff’s consistently voiced belief that those reasons and 

purposes are other than what the court knows them to be.
9
 The court 

makes no conclusions regarding Plaintiff’s ability to function in other 

areas of activity.  [Emphasis Added] (Doc. #343, Pg. 17, lns. 20-28) 

 

6. Judge Ishii had determined as the basis for his conducting a motion for sua 

sponte appointment of a guardian ad litem at the request of Merced County 

Counsel Matzkind (Doc. #149) (that morphed into an irregular proceeding titled 

competency proceedings) that Judge Ishii stated at the onset of the hearing of 

09/03/2013 that it was brought by the defendants, and then corrected by the 

defendants on record to say they did not bring the motion, the court did, (Doc. 

#361, CT of 09/03/2014, Forte Decl., ¶12) was not to determine if Forte was 

suffering from any delusional disorder, but if appellant was competent to present 

evidence at trial as a plaintiff: 

“As noted above, the court has not been able to find any statutory or 

case authority defining mental competence in a context that is helpful 

in this case. Where, as here, there is no constitutional right at play 

other than the preservation of due process, the court’s focus will be 

pragmatic: first, will Plaintiff be willing to, and capable of, conduct 

before the court that is respectful of the court’s duty and authority to 

decide disputed issues of law and determine factual relevance? 

Second, can Plaintiff be depended upon to restrain the sort of 

irrelevant invective and ad hominem attacks that have been on display 

in his pleadings and which are impermissibly prejudicial to other 

                                                           
9
 Forte re-argues that Judge Ishii should save his self-serving statements of 

pronounced innocence of not being involved in a “fraud upon the court” for his 

disciplinary hearings. 
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parties? While the court has no present reason to believe that Plaintiff 

will not be able to meet these requirements, it is important that 

Plaintiff understands that the court’s view of what is relevant is very 

likely to be a good deal narrower than what Plaintiff may think should 

be the case. In particular, Plaintiff must understand that, although 

determinations of relevance are context-dependent and sometime 

problematic, there is no presently conceivable situation in which any 

evidence of past bad acts by Mr. Jones in Case Number 11cv0718 or 

of malicious intent by the remaining defendants in Case Number 

11cv0318 could be considered relevant to any issue remaining to be 

tried in either of these two cases.
10

 The court will base any 

determination that Plaintiff is competent to continue representing 

himself on its belief that Plaintiff is aware that a significant amount of 

information he may want to present to the finder of fact may be held 

irrelevant.  Plaintiff will be expected to continue in the proceedings 

without comment or complaint despite his disagreements until his 

disagreements can be taken up with the appellate court after the 

entry of final judgment in this case.
11

 

 

7. The information with supporting filed documentation in this subject case 

presents what minimally could be called a case of first, second, third, fourth and 

infinitum impressions that demands, for the preservation of the integrity of the 

Eastern District Court (and every other U.S. district court) and the Ninth Circuit 

Court to the public, that a pro bono counsel must be appointed. 

                                                           
10

 Judge Ishii’s statement is contradicted by the fact that after the jury determined 

Jones’ acts were intentional and malicious, Forte would have been entitled to put 

on his case to show what other events led to the malicious acts of Jones to 

determine damages.  Ishii after initially telling Forte he would be permitted to do 

so did not allow Forte to do so. 
11

 Plaintiff argues that the Order of Judge Ishii is as about as close as one could get 

to a Strategic Lawsuit Against Public Participation (SLAPP) by the court without a 

litigation being filed, which could not be done by the court (albeit an original 

proceeding was filed by the Fifth Appellate Court to declare Forte a vexatious 

litigant) 
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8. Respectfully, appellant makes clear this document necessarily contains some 

unflattering descriptives
12

 of Judge Anthony Ishii, Magistrate Barbara McAuliffe, 

Judge James Cadle, Judge Frank Dougherty, Judge Lawrence O’Neill, Magistrate 

Sandra Snyder, officers of the court (attorneys) and civil servants (Merced County 

Counsel, Merced County DA, Merced County Public Defender Eric Dumars and 

Jeff Berger. 

9. Judge Anthony Ishii adjudicated appellant as being a vengeful plaintiff (now 

appellant) who has made allegations that “were frankly improbable”  about Mayor 

Tommy Jones in conspiracy with Merced County officials and reporters from the 

Los Banos Enterprise being in collusion to discredit Forte for exposing public 

corruption.  Unfortunately for Judge Ishii, a jury of Forte’s peers found that Jones 

maliciously retaliated against Forte with reporters from the Los Banos Enterprise 

and Los Banos City Officials and awarded Forte punitive damages after an eight 

day jury trial he trialed while allegedly suffering from a severe mental delusional 

disorder. 

10. The Ninth Circuit Court’s Appellate Lawyer Representatives Guide at 

SECTION IX.  DRAFTING THE BRIEF, C. WHAT NOT TO INLCUDE IN THE 

BRIEF (OR TO INCLUDE SPARINGLY) 3.  Disrespect.  To quote the late Chief 

                                                           
12

 A skunk remains a skunk and the name itself describes what it is though it is not 

necessarily a flattering term.  Alleged injudicious conspirators and alleged 

unethical officers of the court are what they are. 
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Judge Browning, you can disagree without being disagreeable.  Argue the merits of 

your case rather than attacking the integrity of your opponent.”  (Pg. 61) 

11. Due to the overwhelming evidence submitted briefly herein that there has 

been:  a) manifest injustice, b) manifest abuse of discretion, c) manifest error , d) 

manifest intent, e) manifest constitutional error,  f)  malicious abuse of process
13

,  

g) malicious arrest , h)  malicious intent ... to name a few of the legal phrases that 

describes the depraved injudicious acts of Judge Ishii and Magistrate McAuliffe 

with their co-conspirator appellee defendants’ counsels that appellant-plaintiff 

when arguing will be discounted and argued by the defendant/appellees as 

“rantings and ravings of a mentally delusional person”, unless researched and 

verified by a pro bono counsel to submit on appeal. 

12. Appellant submits that he will be viciously attacked as being disrespectful to 

the E.D. Court and defendant/appellees when he puts on record and argues in his 

appeal their despicable injudicious conduct that is a “fraud upon the court” 

necessitating not only reversal of the dismissal order but the Ninth Circuit Court 

                                                           
13 Malicious abuse of process refers to a willful and intentional abuse or misuse of 

process to attain an objective which is unlawful in it or beyond the purposes for 

which the process may be legally employed. 

Elements of the tort of malicious abuse of process are: 

a. the use of process in a judicial proceeding that would be improper in the regular 

prosecution or defense of a claim or charge; 

b. a primary motive in the use of process to accomplish an illegitimate end; and 

c. damages. [Durham v. Guest, 145 N.M. 694 (N.M. 2009)]. 
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convening an investigation of the judicial proceedings (and Judges Ishii, 

McAulilffe, O’Neill, Snyder and Claudia Wilken) in this subject case, Forte v. 

Jones, Forte v. Schwartz and Forte v. Hyatt to preserve the dignity of the judiciary 

to the public. 

DAVID GIZZI
14

, DECLARANT FOR MATZKIND AND 

FINCHER, AND PURPORTED RELIABLE SOURCE OF 

INFORMATION FOR DEFENDANT/PROSECUTOR DDA 

TURNER DURING AND AFTER THE DISMISSAL OF THE 

UNDERLYING CRIMINAL CASES OF CRL001412 & CRL-

03409  

 

13. On 02/16/2012 appellee DDA Turner filed the PEOPLE'S OPPOSITION TO 

APPOINTMENT OF PUBLIC DEFENDER (Doc. #252-6, pg. 4, lns. 13 – Pg. 

5, ln. 20) in the underlying criminal cases as a precaution to prevent Forte 

from being assigned a public defender if the court granted the  Marsden 

Motion to terminate Forte’s Stanislaus Conflict Public defender Larry Cole, 

                                                           
14

 Forte had filed a Patterson Police Report on 12/02/2011, P11-54924 based upon 

credible threats of violence by Gizzi when Gizzi stated in an email of 12/02/2011, 

“Don’t make more trouble for yourself than necessary, your neighbors, your kids 

& their schools, and your local PD. Perhaps you thrive on that but best you act 

accordingly on this one.”  Deputy T. Luke Schwartz investigated, and sent 

appellant an email on 12/02/2011 that stated, “As previously discussed, the 

computer-generated informational report was completed, & a message was left for 

David Gizzi letting him know he was to have no further contact with you through 

any means. -Dep Schwartz, Stan Co S/O  

 

On 12/08/2011 Forte was granted a TRO against David Gizzi by Judge Timothy 

Salter finding that Gizzi made credible threats of violence against Forte, his family, 

and his children’s schools. (Doc. 252-8, TRO) (Forte Decl., ¶13) 
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who had subpoenaed DA Larry Morse, DDA as adverse witnesses in the 

criminal proceedings for the reasons stated in his declaration being:  

“10. I issued subpoenas and had them served upon a number of 

Merced County public officials including Merced County District 

Attorney Larry Morse and Stanislaus County Sheriff Deputy Randy 

Watkins to appear at trial in the case of CRL001412 and provide 

testimony that I believed would aid in my defense of Forte.  

 

11. My purpose in calling Morse as a witness was to elicit testimony 

from Morse concerning the statements made by him in the recorded 

conversation between he and Forte of July 31st, 2009, wherein Morse 

repeatedly said he could not investigate or files charges due to his 

having a conflict, it would be against statute for Morse to file charges, 

and that if Morse were to files charges it would be considered 

retaliatory or vindictive and against statute for him to do so. It was my 

intent to then make a Motion to Dismiss the criminal charges due to 

gross prosecutorial misconduct.”  (Doc. #170, Pg. 3, ¶’s10, 11, Cole 

Decl.) 

 

Turner submitted his own declaration which stated (Doc. #252-6, Turner 

Decl., pg. 4, lns. 13 – Pg. 5, ln. 20): 

1. I am a Merced County Deputy District Attorney and I have been 

assigned to prosecute the criminal cases (now consolidated) against 

Mr. Eugene Forte for almost two years. 

2. During the course of my duties over such an extended period of 

time, I have obtained a substantial amount of information 

demonstrating that Mr. Forte has had access to, and use of, vast 

amounts of money characterized as "loans" to him and/or to his for 

profit business. The availability of money has allowed him to lead 

a lifestyle that is as far removed from indigent status as might be 

imagined. 

3. From the civil proceedings Mr. Forte has initiated against me and 

many other individuals
15

, I am aware that Mr. Forte promotes and 

operates a for profit business presently funded at approximately 

                                                           
15

 The subject case of Forte v. Merced County, 1:11-0318-AWI-BAM. 
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three-quarters of a million dollars. In addition, Mr. Forte 

anticipates that the funding for his business will increase to far in 

excess of three million dollars within a relatively short time frame. 

(Attachment One 
16

, incorporated herein by reference.) 

4.  From the civil proceedings Mr. Forte has initiated against me and 

many other individuals, I am aware that Mr. Forte has, in other 

venues, declared that he is in receipt of one hundred thirty 

thousand dollars which have been a "loan" to him in order to have 

him do "investigations" on behalf of the purported lender. 

(Attachment Two
17

, incorporated herein.) 

5.  From the civil proceedings Mr. Forte has initiated against me and 

many other individuals, I am aware that Mr. Forte has 

demonstrated in another, separate civil action an ability to provide 

valuable property to at least one of the civil lawyers working on his 

behalf. (Attachment Three
18

, incorporated herein.) 

                                                           
16

 “The Equalizers (CONFIDENTIAL Executive Summary)” was obtained from 

Dave Gizzi who had sent it in an envelope to the City of Los Banos, Mayor 

Tommy Jones.  Gizzi did not identify himself on the envelope, and put the return 

Patterson, CA. address of Forte on it.  The envelope was postmarked 12/08/2011 

and returned to Forte from the US Postal Service unopened by the City of Los 

Banos on 12/18/2011.  Forte filed a Patterson City Police report after he had 

conversations with the US Postal Service confirming that what Gizzi did would be 

constitute felony mail fraud.  Currently, in the case of Forte v. Schwartz, 1:13-

01980-LJO-SMS, notwithstanding a Response to plaintiff/appellant’s Request for 

the Production of all police reports by Patterson PD of plaintiff/appellant Forte, 

the police report P11-54924 by Schwartz, and the Patterson Police report of an 

officer coming out and inspecting (and opening the envelope with black gloves) 

returned from the US Postal Service and its content were not provided. 
17

 Attachment Two is an article written by Forte and published in his Badger Flats 

Gazette entitled "Inside Job" Monterey Style: Cedar Funding’s Nilsen Un-plugged 

an Interview with Gene Forte BY THE BADGER, ON OCTOBER 12
TH

, 2011 that 

discusses David Nilsen.  (Doc. #252-6, Pg. 13) 
18

 Declaration of Charles Belkin, ex. attorney of Forte in case of Forte v. Jones , 

1:11-0718-AWI-BAM and Tetra Tech, Inc. vs. Marion Santos, cross 

defendant/cross complainant Eugene Forte vs. Merced County District Attorney 

Larry Morse, Merced County District Attorneys’ Office, Merced County Superior 

Court case # CU150938 that had been filed on May 13th, 2008 (Doc. 11, FAC, Pg. 

5, ¶31)   Judge Mayhew, stated in his tentative ruling denying Jones’ Motion to 

have Forte declared Forte a vexatious litigant in the case of Forte v. Jones, 1:11-
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6. From reliable individual(s), I am informed and believe that Mr. 

Forte has, at all times during these proceedings, educated his 

children at private Catholic schools in the city of Los Banos, CA 

and, more recently, in Stanislaus County, CA. 

7. From reliable individual(s), I am informed and believe that Mr. 

Forte has used for his personal transportation a Rolls Royce 

automobile during the pendency of these proceedings. I was also 

informed, several months ago, that Mr. Forte no longer drives or 

uses the Rolls. 

8. As an officer of the court, I believe that it is incumbent upon me to 

report the foregoing information so that the court is better able to 

comply with its statutory obligations under Penal Code Section 

987, et seq. 

 

 I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. As to those 16  

matters stated on information and belief, I believe them to be true. 

(Doc. #252-6, Turner Decl., pg. 4, lns. 13 – Pg. 5, ln. 20) 

 

 

DECLARATION OF RESTRAINED GIZZI SOLICITED AND USED BY 

MERCED COUNTY COUNSELS MATZKIND AND FINCHER, AND 

APPELLEE DDA TURNER DURING AND AFTER THE CRIMINAL 

ACTIONS DISMISSED 

 

14.  On 09/12/2014 appellee/defendants filed the declaration made by David M. 

Gizzi (Doc. 251-2) in support of their Reply to appellant/plaintiff’s Opposition to 

                                                                                                                                                                                           

00718-AWI-BAM (that Forte ultimately obtained punitive damages in) that, 

“Plaintiff Forte is notified that his erst-while counsel in this action, Charles L. 

Belkin, has substituted in as counsel for Defendants/cross-complainants Marion 

Santos and MG. Santos, Inc., in action No. 637858 before this Court, Tetra-Tech v. 

Santos. The Court notes that the Santos parties had sued Mr. Forte for indemnity 

earlier in that action, though that cross-complaint has since been dismissed. Mr. 

Forte was not identified as a person served with notice of this substitution of 

attorneys, and there is no record in this action or in No. 637858 of Mr. Forte 

waiving Mr. Belkin’s possible conflict of interest. Mr. Forte’s attention is drawn to 

Rule 3-310 of the Rules of Professional Responsibility. He may wish to consult 

counsel on this matter."  (Doc. #177-4, Mayhew, TENTATIVE RULING) 
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their Motion for Terminating Sanctions.  Turner used Gizzi’s declaration 

statements solicited by Matzkind and Fincher in his objection for Forte to be 

assigned a public defender during his prosecutions of the case and after the 

prosecution was over when Turner opposed that Forte be assigned an appellate 

counsel
19

 to appeal the findings in CRL001412 and CRL003409 on 05/14/2013 

which Judge Hansen issued an Order to Show Cause for appointment of counsel on 

06/26/2013 and granted appellants request for appointment of counsel. 

15. On 09/14/2014 appellant filed a REQUEST TO FILE SUR-REPLY due to 

Matzkind submitting for the first time the arguments supported by the declaration 

of Gizzi.  (Doc. # 255)  Forte also requested Judicial Notice (Doc. #252) of the 

People's Opposition to Assignment of Public Defender Clerks Transcript of 

Appeal, Vol. 2, Bate #415-426, 7 Exhibit 07- Request for Harassment Orders 

Against Gizzi, # 8 Exhibit 08-TRO Issued Against Gizzi, # 9 Exhibit 09-

Assignment of Pfeiff). 

16.  Magistrate McAuliffe at the Motion for Terminating Sanctions on 

09/19/2014 (Doc. #370, CT- 09/19/2014) addressed the credibility and the illegal 

tactics of Matzkind and read a portion of the letter from Gizzi:  

                                                           
19

 Appellant submits that who in their right judicial mind would think that a normal 

function of the prosecutors/appellees, Turner and Morse, after the criminal charges 

were dismissed would be to oppose the assignment of Forte’s appellate counsel?  

Forte submits in his opinion only an injudicious jurist such as Ishii and McAuliffe 

who were trying to conceal their active participation in a “fraud upon the court” 

with Matzkind, Turner and Morse.  
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MR. FORTE: This is a letter from the declarant, Mr. Dave Gizzy, to me. And 

what--  

THE COURT: Dated -- what date? 

MR. FORTE: Pardon me. 

THE COURT: What date? 

MR. FORTE: The date is May 26, 2012. 

THE COURT: Is it short? 

MR. FORTE: Yes, it’s short. 

THE COURT: Okay. 

MR. FORTE: Okay. And excuse the language, Your 

Honor, this is being read. 

THE COURT: Just bleep the language please. 

MR. FORTE: Pardon me. 

THE COURT: Bleep the language. 

MR. FORTE: Bleep the language? Okay. 

 

“You are a fat, bald, blank, blanking loser who’s had to run from Monterey, 

run from Los Banos, now in bum blank, blank K. Patterson with a dumpy 

mail-order bride. Feel safe? Running from anything and anyone? When are 

you going to return the $2,500 you stole from me, the check you forged? I’m 

about to file check forgery charges on you with the Monterey D.A. and your 

county too, meaning Merced County, you blanking -- f-ing,  blanking, old, fat 

hag of a man who lives in misery and the toxic waste of your own mind with 

your mail-order Asian ugly wife. Get a life fat, bald hag.” 

 

THE COURT: All right. See, the thing that I’m not following you is -- you’re 

saying Mr. Matzkind is involved in this. The issue for me here, there’s 

nothing that you have presented that directly relates to the motions that are 

currently pending before me. I’m not seeing the tie. 

MR. FORTE: Oh, well -- all right, Your Honor. Let’s find the tie of this. Do 

you understand that Mr. Matzkind went ahead and submitted a declaration by 

Mr. Gizzy as support of his motion to defense -- to the motion to dismiss, and 

I am countering that by showing that Mr. Gizzy is unreliable And the next 

stage is I’m saying that that Mr. Witness that -- Mr. Gizzy, that we had to 

seek a criminal order against, Mr. Matzkind knew about it and he didn’t 

disclose that in his declaration or proffering this declaration to the Court. 

THE COURT: Okay. I see -- I follow your train of thought now.  So -- 

MR. FORTE: Okay. Thank you. Now -- 

THE COURT: Just a moment. 

MR. FORTE: Excuse me. Go ahead. 
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THE COURT: I didn’t understand why Mr. Matzkind included that in the 

reply brief, and so I looked at it and thought this isn’t relevant to anything 

that I have before me, so – 

MR. FORTE: Well -- excuse me, it’s good -- it is relevant to something. It’s 

relevant as evidence as far as what Mr. Matzkind does in tainting the Court. 

As far as this motion to begin as far as dismiss from the very beginning, Mr. 

Matzkind claims that this is supposed to be a Rule 26 disclosure.  The fact of 

the matter is, Your Honor, that all the disclosures made to them, and all the 

documents they have now are documents they’ve actually had for years, 

which the main one is the recording of my arrest on July 24th taken on my 

handheld recorder that has been available to the public, was made available to 

D.A. Morse on July 28th, 2009 that proves that his police officers filed false 

felony police reports. All the information -- evidence they now have – the 

defendants now have all know, including Officer Parker, they’re guilty. 

There’s no way they can win this trial. 

THE COURT: Okay. Lower your voice just a bit. 

MR. FORTE: Excuse me. I’m not speaking any louder than what Mr. 

Matzkind was. 

THE COURT: Okay. 

MR. FORTE: Okay. 

THE COURT: It’s a perception, sir. 

MR. FORTE: So what’s good for me is good for Mr. Matzkind. 

THE COURT: It’s a perception from the Court. 

MR. FORTE: Well the Court always tends to have a perception, first of all, 

but apparently what I -- I’m having a difficult time getting my arms around, 

and other people that are watching this is, is that I should be lauded and 

applauded by public officials now for exposing that Mayor Tommy Jones 

retaliated against me in Los Banos for my free speech because -- but 

essentially what has happened here, instead of the Court wanting to accept 

that and acknowledge that, including Mr. Matzkind -- I know you keep on 

about ready to interrupt me, Your Honor, and please let me finish my thought.  

THE COURT: But I’m trying -- I will let you, but you see you’re going off on 

a tangent. I understand that you prevailed in a litigation and the litigation 

there is separate (and apart from the issues that are current pending. I 

understand that you don’t agree with that. 

MR. FORTE: I don’t. 

THE COURT: Okay. Finish your thought. 

MR. FORTE: Okay. The reason why it’s not apart because Mr. Matzkind and 

Mr. Ratliff and Mrs. Church were working constantly to go ahead and to 

obstruct justice in that litigation, but they did it directly inside of this one, and 
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it comes back to Dave Gizzy, his declaration and the declaration of Mr. Alan 

Turner given on the date -- I believe it was February the 11th, 2013 when he 

states that he has reliable information from reliable sources that I have a 

business venture to make money, which included the matter of the 

prosecution of this case that Mr. Turner in his declaration, that I gave judicial 

notice of, states that he was a defendant in. So what it shows is it shows the 

evidence that Mr. Turner was utilizing the prosecution of the criminal cases as 

a club to try to get me to dismiss this civil action here, and they went totally 

askew. Now when we talk about Mr. Matzkind’s motion…” [Emphasis 

added] (Doc. #370, CT- 09/19/2014, Pg. 13, Ln. 13 - Pg. 17, ln. 21) 

 

17. On 09/23/2014 Magistrate McAuliffe denied Forte’s request for Judicial 

Notice, denied the Motion by defendants and issued what appellant and attorneys 

consider an judicially coercive Order (Doc. #263) worthy of legal descriptivism’s 

on appeal as a malicious abuse of discretion.   

18. On 10/08/2014 Forte filed a REQUEST FOR INVESTIGATION BY 

SENIOR JUDGE ANTHONY ISHII OF OVERT PREJUDICE BY 

MAGISTRATE MCAULIFFE (Doc. #264).  On 10/28/2014 Judge Ishii issued 

INFORMATIONAL ORDER (Doc. #271) on Plaintiff's 265 Request For 

Investigation and Order on 269 Motion to Stay, signed by District Judge Anthony 

W. Ishii on 10/28/2014.   

19. Appellant argues that McAuliffe was attempting to bury her knowledge of 

the actions of Matzkind, Fincher and DDA Turner evinced that the prosecution of 

Forte was done in a way to affect the outcome of this subject case and by doing so, 

actively participated in a “fraud upon the court” designed to harm Forte.  
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20. Appellant argues that the actions of DDA Turner, Matzkind and Fincher 

committed after dismissal of the criminal charges would be able to be 

supplemented to this subject case…and that Magistrate McAuliffe darn well knew 

it which led her to issuing a F & R for Dismissal (Doc. #300) based upon the 

court’s inherent authority to dismiss the case, AND not based upon the defendants’ 

Second Motion to Dismiss, that if heard would be denied. 

21. On 08/24/2014 Forte filed an Abandonment of the Appeal (Doc. 252-3) of 

the underlying criminal proceedings with a supporting Declaration  (Doc. # 252-4) 

with extensive exhibits which provided exhaustive evidence of Matzkind, Fincher 

and defendant/appellees Turner, Morse interfering with the appeal of  Forte that 

Forte submits as further reasoning why he should be appointed a pro bono counsel. 

22. Forte could go on infinitum submitting the reasons as to why the appellate 

court must assign a pro bono counsel to this appellate case.  Forte submits that if 

this court does not do so, it will inexplicably link itself directly to the injudicious 

conduct of the E.D. Court of Judge Ishii, Magistrate McAuliffe and the defendant-

appellees.  Appellant in his opinion believes that a denial of this motion will 

ultimately destroy the integrity of the Ninth Circuit Court of Appeals to the public.  

MEET & CONFER TO OPPOSING COUNSELS 

 Appellant was unable to ascertain the position of opposing counsels after 

submitting email meet and confers to them on 12/28/2014 and 12/29/2014, other 
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than Rayma Church informing appellant that she had no objection provided it did 

not delay the filing of the AOB on 01/04/2016.  Appellant responded to Church 

informing her that according to Ninth Circuit Rule 27-11 that appellant understood 

that it would stay the filing of the AOB until the motion was ruled upon as 

appellant had also been informed by Ms. de la Serna.  (Forte Decl., ¶14) 

CONCLUSION 

Based upon the above argument and rules, and that Forte has been granted in 

forma pauperis status in the case of Forte v. Merced County, 1:15-0147-KMJ-

BAM (Doc. #3) and Forte v. Schwartz, 1:13-01980-LJO-SMS (Doc. #4) and is 

unable to pay for an attorney, and have been adjudicated as suffering from a severe 

mental delusional disorder,  appellant respectfully believes that in the interests of 

justice this Motion should be granted and that if it is not, his appeal would be 

prejudiced.  (Forte Decl., ¶15) 

Respectfully submitted, 

DATE:  January 5th, 2016  

 

/s/  Eugene Forte__________                                                                        

Eugene Forte, In Propria Persona         
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