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against the government occupies a preferred status - and that "existing remedies" such as 

sanctions under sectioil128.5 reduce the impact of "unwarranted" and "improper" litigation 

without "chilling" a litigant's rights. 

Despite acknowledging "the protected nature of the right to sue" (at 54), Wolfgram (at 60) 

concludes that the pre-filing order of §391.7 does not violate due process because "[tjhe vexatious 

litigant has the right to petition the presiding judge ofany court for permission to file any litigation 

he chooses, or to employ an attorney to file suit.". (Wolfgram at 49). 

[Note: "The vexatious litigant who employs an attorney avoids the prefiling 
requirements but may still have to post security. (See Camerado Ins. Agency, Inc, 
v. Superior Court (1993) 12 Cal.App.4th 838 ...)"] [Note: However, under 
§391.7(b), he may still have to post a security - in which case it may constitute a 
permanent deprivation to an indigent litigant.] 

In other words, the deprivation is "only temporary". However, Wolfgram's reasoning 

ignores the line of United States Supreme Court cases starting with Sniadach v. Family Finance 

Corp. (1969) 395 U.S. 337; Fuentes, supra at 85; Bell v. Burson (1971) 402 U.S. 535, etc. - and 

California Supreme Court cases - which hold that even a temporary governmental taking of 

property (i.e. prior to the time of hearing) violates due process. 

[Note: "The fact that the individual may later recover the property if he prevails at a 
post-deprivation hearing does not satisfy constitutional requirements. '[A] temporary,nonfinal 
deprivation of property is nonetheless a 'deprivation' in the terms of the Fourteenth Amendment, 
and ... must be preceded by a fair hearing.'" (Brooks v. Small Claims Court (1973) 8 Cal.3d 
661,667). Beaudreau v. Superior Co. (1975) 14 Ca1.3d 448, struck down a California statute 
(Gov.Code §§ 947,951) requiring the filing of an undertaking by a plaintiff in an action against a 
public entity or public employee] "This Court has not ... embraced the general proposition that a 
wrong may be done if it can be undone." (Stanley v. Illinois (1972) 405 U.S. 645,647). 
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THE EXCLUSION OF BLAMEWORTHINESS FROM CONSIDERATION AT THE� 
§391.2-, OR §391.7-, HEARING IS CONTRARY TO THE RULE OF BELLV. BURSON� 

. Bell v. Burson (1971) 402 U.S. 535 struck down a Georgia statute which provided for 

suspending the drivers license of an uninsured motorist involved in an accident unless he posts 

security. The hearing conducted prior to the suspension excludes consideration of the motorist's 

fault or liability for the accident. Just as '"'fault' or 'innocence' are completely irrelevant factors" 

in a hearing under the unconstitutional Georgia statute, so too are "blameworthiness", "bad faith", 

and true "vexatiousness", irrelevant factors in a hearing under §391.2 or §391.7. 

Even the right to drive (which is a "privilege" rather than a "right") cannot constitutionally 

be suspended "without that procedural due process required by the Fourteenth Amendment ... 

which must be afforded the licensee on the question of his fault or liability for the accident" (Bell 

at 539-540). 

THE STATUTE'S PRESUMPTIONS REGARDING THE BLAMEWORTHINESS OF� 
PRO SE LITIGANTS IS CONTRARY TO STANLEY V. ILLINOIS� 

Stanley, supra, held that "[t]he State cannot, consistently with due process requirements, 

merely presume that unmarried fathers in general and [a] petitioner in particular are unsuitable and 

neglectful parents. Parental unfitness must be established on the basis of individualized proof". 

Likewise, in regard to §391 et seq, California cannot merely presume that, in itself, a pro se litigant 

losing five actions in seven years (under §391(b)(l» deserves punishment- without a showing of 

some kind ofactual blameworthiness. 

"Procedure by presumption is always cheaper and easier than individualized 
determination. But when ... the procedure forecloses the determinative issues ... it 
needlessly risks running roughshod over ... important interests. It therefore cannot 
stand." (Stanley at 656-657). 
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THE PAINS AND PENALTIES OF SECTION 391 ET SEQ APPLY ONLY TO� 
LITIGANTS WHO FAIL TO HIRE A LAWYER (ATTORNEY-REPRESENTED� 

LITIGANTS ARE EXEMPT) THEREFORE IT DENIES EQUAL PROTECTION UNDER� 
THE 14TH AMENDMENT TO ALL CALIFORNIA PRO SE LITIGANTS� 

Wolfgram fails to analyze the statute in regard to equal protection: "Wolfgram's 

suggestion that the statute thus discriminates against those who are unable to afford to hire a 

lawyer was not headed as an argument in the opening brief and is unaccompanied by analysis or 

authority." (Wolfgram at 59, n.lO). 

However, §391 et seq clearly violates the equal protection clause of the United States 

Constitution, Amendment 14, §1. 

Just as the class of unmarried fathers in Stanley (at 658) are denied equal protection of the 

laws extended to other parents - so too are the class of pro se litigants under §391 et seq denied 

equal protection of the laws extended to other litigants. Denying pro se litigants the right to a 

hearing as to blameworthiness while granting this right to other litigants. 

[Note: Compare §391 et seq with California Civil Procedure Code §128.5 (now 
superseded by §128.7) which applies equaIly to all litigants. To justify an award of 
sanctions under §128.5, there must be an assessment of subjective bad faith in 
addition to a finding that a particular action or tactic was frivolous. Summers v. 
City of Cathedral City (1990) 225 CatApp.3d 1047,1070. A sanction under §128.5 
is not imposed, even on a meritIess action, if the action was not initiated for an 
"improper motive". Lesser v. Huntington Harbor Corp. (2nd Dist.1985) 173 
Cal.App.3d 922,935. In Llamas v. Diaz (1990) 218 CatApp.3d 1043 the trial court 
refused to impose sanctions even after finding that the chaIlenged action was 
completely without merit - but that the attorney who took the action was unaware 
of that fact. A layman in pro se should be expected to have less legal knowledge 
than an attorney: "Even the intelligent and educated layman has small and 
sometimes no skill in the science of law." (Gideon v. Wainwright (1962) 372 U.S. 
335,345). 

Ineptitude is not synonymous with bad faith. Monex International, Ltd. V. Peinado (1990) 
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224 Cal.App.3d 1619. "Bad faith" is "..., not prompted by an honest mistake as to one's rights or 

duties, but by some interested or sinister motive...." (Black's Law Dictionary, 6th ed 1990, S.v., 

"Bad faith"). Mistaken judgment is not "bad faith". llieel v. Barnard (1944) 24 Cal.2d 406.] 

"[E]qual protection and security should be given to all under like circumstances in 
the enjoyment of their personal and civil rights; that all persons should be equally 
entitled to pursue their happiness and acquire and enjoy property; that they should 
have like access to the courts of the country for the protection of their persons and 
property, the prevention and redress of wrongs, and the enforcement of contracts; 
that no impediment should be interposed to the pursuits ofanyone except as applied 
to the same pursuits by others under like circumstances; that no greater burdens 
should be laid upon one than are laid upon others in the same calling and condition 
..." (Barbier v. Connolly (1884) 113 U.S.27,31 - emphasis added). All litigants 
- whether self-represented or attorney-represented - should be treated equally. 
Taylor v. Bell (1971) 21 Cal.App.3d 1002,1009. However, under §39l et seq they 
are not. The pains and penalties of § 391 et seq apply only to litigants who fail to 
hire a lawyer - attorney represented litigants are exempt from the statute. 

THE "STRICT SCRUTINY" STANDARD OF REVIEW IS APPLICABLE BECAUSE: 
A) THE FUNDAMENTAL RIGHT OF ACCESS TO THE COURTS IS AFFECTED; 
B) THE DISCRIMINATION AGAINST PRO SE LITIGANTS IS "INVIDIOUS"; 
C) THE PRO SE CLASSIFICATION IS ITSELF A PROTECTED CLASS; 
D) SPEECH IS BEING REGULATED IN A PUBLIC FORUM; AND, 
E) §391 ET SEQ DISCRIMINATES AGAINST A SUSPECT CLASSIFICATION 

(THOSE TOO POOR TO AFFORD ATTORNEYS' FEES) 

At the threshold of any equal protection analysis, the court must determine the level of 

scrutiny or standard of review which is appropriate to the case at hand. Gould v. Grubb (1975) 14 

Ca1.3d661. Iflegislation involves a fundamental right or affects a suspect classification, the statute 

is closely scrutinized and will be upheld only if it is necessary for furtherance of a compelling state 

interest. County of Los Angeles v. Patrick (1992) 11 Cal.AppAth 1246. 

Fundamental Right. The right to defend one's property in court (and to be free of 

government stigmatization) is a fundamental First Amendment right. California Motor Trans., 

supra. 
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In Pro Se. The right to do so in pro se is a further protected right. "... the right to file a 

lawsuit pro se is one of the most important rights under the constitution and laws." (Elmore v. 

McCammon (1986) 640 F.Supp. 905,911). 

Invidious Discrimination. Section 391 et seq invidiously discriminates against so-called 

"vexatious litigants". The label "vexatious litigant" is clearly a mark of discredit - a stigma. The 

word "vexatious" has been said to mean the same thing as "malicious". See 92 C.J.S., s.v. 

"Vexatious". The public branding of an individual implicates interests cognizable as either 

"liberty" or "property". Jenkins v. McKeithen (1969) 395 U.S. 411. Where the State attaches "a 

badge of infamy" to the citizen, due process comes into play. See Wieman v. Updegraff(1952) 344 

U.S. 183,191. 

[Note: The actions for which a "vexatious" label may be affixed need not be 
malicious or truly "vexatious" in any way. "A State cannot foreclose the exercise of 
constitutional rights by mere labels." (NAACP v. Button 371 U.S. 415,429).J 

In Skinner v. Oklahoma (1942) 316 U.S. 535 a statute requiring sterilization of "habitual 

criminals" - but which exempted those convicted of white collar crimes such as embezzlement 

- was held to be invalid under the equal protection clause. So too here, §391 et seq exempts only 

those vexatious litigants who happen to hire a lawyer. It makes an invidious discrimination when it 

"lays an unequal hand on those who have committed intrinsically the same quality ofoffense" and 

punishes one and not the other. Skinner at 541. 

Public Forum. The courts are a public forum. "When government regulation discriminates 

among speech-related activities in a public forum, the Equal Protection Clause mandates that the 

legislation be finely tailored to serve substantial state interests, and the justifications offered for 

any distinctions it draws must be carefully scrutinized." (Carey v. Brown (1980) 447 U.S. 
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455,461-2). 

"In a public forum, by definition, all parties have a constitutional right of access 
and the State must demonstrate compelling reasons for restricting access ..." 
(Perry Education Assn. v. Perry Local Educators' Assn (1983) 460 U.S. 37,55) See 
also Cornelius v. NAACP Legal Defense & Ed.Fund (1985) 473 V.S. 788,800). 

Suspect Classification. Sec. §391 et seq. discriminates against poor people who cannot 

afford attorneys' fees to litigate civil or probate matters. The Supreme Court has overturned laws 

because of their impact on the poor. See Boddie, supra at 389. 

Wealth is a suspect classification deserving of special scrutiny. See Douglas v. California 

(1963) 372 U.S. 353. The Supreme Court has ruled against wealth discrimination when 

fundamental rights would be conditioned on making payments beyond a person's means. 

[Note: "The discriminatory aspects of the vexatious litigant provisions would be 
most apparent in a situation involving a plaintiff who had been forced to proceed in 
propria persona because he lacked the funds to hire an attorney, and who was then 
forced to abandon his cause of action because he could not afford the required 
security. It might be argued with considerable force that while a state may apply a 
wide range of criteria in classifying persons or groups, financial capacity is not a 
permissible standard for conditioning access to the judicial system." (Note: 
California's Vexatious Litigant Legislation 52 CAL.L.REV. 204 (1964) at 205-206 
-later citing Griffin v. Illinois (1956) 351 V.S. 12 and Bums v. Ohio (1959) 360 
U.S. 252).1 

SEC. 391 ET SEQ IS NOT NECESSARY FOR THE FURTHERANCE� 
OF A COMPELLING STATE INTEREST.� 

Sec. 391 et seq is not necessary for the furtherance ofa compelling state interest. The same 

legislative purpose is accomplished by the following: California Penal Code §158; California Civil 

Procedure Code § 128.5 (superseded by §128.7); California Civil Procedure Code §907; Motions 

for summary judgment; Actions for malicious prosecution; and, The rule of res judicata - all of 

which achieve the same purpose but without discrimination against the pro se litigant. ["The rule 
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of res judicata is to prevent vexatious litigation ..." (Miller & Lux, Inc v. James (1919) 180 Cal. 

38,44).] 

EVEN UNDER A "LENIENT STANDARD" OF REVIEW THE CLASSIFICATION� 
FAILS - THE PRESUMPTION THAT A LAWYER-REPRESENTED LITIGANT IS� 

LESS LIKELY TO FILE GROUNDLESS LITIGATION IS IRRATIONAL� 

A discriminatory law cannot be sustained if the classification "appears to be altogether 

illusory" S. Royster Guano Co. v. Com. of Virginia (1920) 253 U.S. 412. Technically, any legal 

difference between a self-represented litigant and an attorney-represented litigant is completely 

illusory. The lawyer is simply an agent standing in the place of a litigant. A litigant is a litigant-

whether self-represented or attorney-represented. 

In practical terms as well the classification cannot stand. A discriminatory law will not be 

sustained if the legislature could not have reasonably concluded that the challenged classification 

would "promote a legitimate state purpose". Willims v. Vermont (1985) 472 U.S. 14. 

The purported purpose of §391 et seq is to curb "groundless litigation". Wolfgram at 

App.249. The presumption is that a litigant who hires a lawyer to represent him is less likely to file 

groundless litigation than a litigant who doesn't. This presumption is totally irrational. 

"Under our adversary system, the role ofcounsel is not to make sure the truth is ascertained 

but to advance his client's cause by any ethical means. Within the limits of professional propriety, 

causing delay and sowing confusion not only are his right but may be his duty." (Walters v. Nat. 

Assn. of Radiation Survivors (1984) 473 U.S. 305,325 (upholding constitutionality of 38 U.S.C. 

§3404(c) which limits to $10 the fee that may be paid an attorney representing a veteran seeking 

VA benefits). The fact that "lawyers" and "groundless litigation" go hand in hand has been 
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universally perceived by most of humanity since ancient times. 

The ancient Romans recognized that the danger of an increase in groundless litigation is 

greater from lawyers' greed than from innocent errors ofpro se litigants. 

[Note: "During the rise of Rome, its citizens involved in lawsuits pleaded their own 
cases, as was true everywhere in the ancient world.... According to the lex cincia 
passed by the Senate in 204 Be, the advocati [legal experts] were forbidden from 
taking fees. During a Senate debate [47 AD.] ofthe issue, Senator Gaius Silius said: 

"Ifno one paid a fee for lawsuits, there would be less of them! As it 
is, feuds, charges, malevolence and slander are encouraged." 

(Tacitus, The Annals of Imperial Rome, Penguin Books, 
Harmondsworth, 1956, pg.233).] 

Section 391 et seq - which was originated by a trade association of attorneys (the L0S 

Angeles County Bar Association) (see ER 44) - attempts to legitimize the lawyer industry'S 

growing monopoly over our judicial system by making scapegoats of pro se litigants. 

[Note: "'We all know that law offices are big businesses, that they may have 
billion-dollar or million-dollar clients, they're run with computers, and all the rest. 
And so the argument may be made that to term them noncommercial is 
sanctimonious humbug." (Bates v. State Bar of Arizona (1976) 433 U.S. 350,368 
(n.19)).] 

[Note: "Lawyers were actually banned outright or faced tight restrictions in many 
colonies for much of the 18th century .... The"Body of Liberties" adopted by the 
Massachusetts Bay Colony in 1641 expressed the typical attitudes of the time: 
"Every man that findeth himselfe unfit to plead his own cause in any court shall 
have libertie to employ any man ..., provided he give him noe fee or reward for his 
pain."... The strong tradition that each American should be able to master the laws 
probably peaked in the years between ... 1825 and ... 1865. Most states enforced 
few if any restrictions on non-lawyers appearing in court on behalf of others - as 
Lincoln himself did before he talked a judge into granting him attorney status.... 
the American Bar Association convinced states to pass "unauthorized practice of 
law" statutes in the 1920s and 1930s, which effectively gave lawyers a monopoly 
over the sale of legal information.... in the last two decades many Americans ... 
have begun to assert their historical and constitutional right to participate in the 
legal decisions that affect their lives. Unfortunately, the Bar - despite the fact that 
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its leaders concede that at least 100 million Americans can't afford lawyers 
continues to resist this powerful democratic trend." (Warner, Every American a 
Lawyer" at http://www.nolo,cornJeveryam.html>).] 

The definition of "vexatious litigant" as someone losing five litigations in a seven year 

period (§391(b)(l)) is not reasonably related to the purpose of curbing groundless litigation. The 

definition does not inquire into the merit of the underlying litigations. Litigiousness, alone, 

cannot support a prefiling injunction. See De Long v. Mansfield (1990) 912 F.2d 1144. "A 

prefiling order cannot issue merely upon a showing oflitigiousness." Moy v. United States (9th 

cir,1990) 906 F.2d 467,4 70.. "The mere fact that a party has prevailed in a suit does not mean that 

the party has not engaged in vexatious and groundless litigation. For example, a party may 

combine sound and ultimately successful defenses with frivolous ones designed solely to harass 

the opposing party." (In re Kun (1989) 868 F.2d 1069). 

[Note: Section 391(b)(l) punishes "litigiousness" rather than "vexatiousness" and, 
to this extent, is contrary to public policy. 

"... untrammeled access to the courts promotes social peace by providing the 
citizenry with an alternative to potentially dangerous self-help methods of 
redressing private grievances." Crowley v. Katleman (1994) 8 CalAth 666,694. 

Litigiousness, alone, cannot support a prefiling injunction. See De Long v. Mansfield 

(1990) 912 F.2d 1144. "A prefiling order cannot issue merely upon a showing of litigiousness." 

Moy v. United States (9th cir,1990) 906 F.2d 467,470.J 

SECTION 391.7 VIOLATES DUE PROCESS BY OFFENDING THE GUARANTEE OF� 
THE MAGNA CHARTA THAT JUSTICE IS NOT FOR SALE� 

- LITIGANTS CANNOT BE REQUIRED TO PAY TRIBUTE TO OFFICERS OF THE� 
COURT IN ORDER TO BE HEARD� 

Due process is violated if a practice or rule "offends some principle ofjustice so rooted ill 
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the traditions and conscience of our people as to be ranked as fundamental." (Snyder v. 

Massachusetts (1934) 291 U.S. 97,105. The guarantee of the Magna Charta that justice is not for 

sale is just such a principle. 

"To none will we sell, to none deny or delay, right or justice." (Magna Charta, 40). 
The guaranty of free justice is derived from the Magna Charta. "It is intended to 
prohibit gratuities or exactions given or demanded for the direct purposes of 
influencing the course of legal proceedings and to prevent the selling ofjustice by 
the sovereign ... the guaranty is aimed not merely against bribery and corruption, 
but against the imposition of unreasonable charges for the use of the courts." (l6D 
CJS, S.V., Constitutional Law, § 1433 - emphasis added). 

Under California law, an attorney at law is regarded as an officer of the court, of any court 

in which he appears. People v. Mattson (1959) 51 Cal.2d 777,793. 

Every litigant must hire a lawyer in order to be avoid the snares of §391 et seq. A litigant 

blacklisted under §391.7 must hire a lawyer just to be heard initially. Therefore, §391.7 offends the 

guarantee of the Magna Charta that justice is not for sale. The courts of California belong to the 

public ~ not to one particular industry, "Courts exist to promote justice, and thus to serve the 

public interest." (American Bar Association, Canons of Judicial Ethics §2), 

THE BLACKLISTING SCHEME OF SEC. 391.7 CONSTITUTES GOVERNMENT� 
CENSORSHIP BY AN UNLAWFUL PRIOR RESTRAINT ON THE RIGHT TO� 

PETITION - IMPERMISSIBLE UNDER THE FIRST AMENDMENT� 
WOLFGRAM'S "LICENSING SCHEME" PARADIGM IS FLAWED� 

Wolfgram cites no authority for holding that a pre-filing order under §391.7 is not prior 

restraint. Smith v. Silvey (1983) 149 Cal.App.3d 400 determined that a particular injunction 

against filing - which was only "partial" - was nevertheless determined to be prior restraint. 

Smith was cited by Wolfgram (App.253) but was never factually distinguished. Wolfgram holds 
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(App.253-254) that the restraint is only partial, is not content based, and it is presumed the 

presiding judge will allow a colorable claim to be filed upon application. 

[Note: Wolfgram overlooks that "For a citizen to be made to forego even a part of 
so basic a liberty ..., the subordinating interest of the State must be compelling." 
(Sweezy v. New Hampshire (1956) 354 U.s. 234,265 - concurring opinion).] 

[Note: How does the presiding judge make a determination that the proposed 
litigation is "colorable" if not by reviewing the content of the papers?] 

[Note: Wolfgram overlooks that "If a person's right to a hearing depends on the 
will or caprice of others, or on the discretion ofthe judge who is to make a decision 
on the issue, that person is not protected in his or her constitutional rights." (13 
CAL JUR (Rev) Part 1, s.v."Constitutional Law", §287 (noting Re Lambert (1901) 
134 Cal. 626)).] 

Wolfgram considers §391.7 ("[t]o the extent it keeps vexatious litigants from clogging 

courts") to be "closer to 'licensing or permit systems,,, rather than being a prior restraint requiring 

a showing of clear and present danger. 

[Note: Wolfgram overlooks that congestion in the courts is not a ground for 
denying access to the courts. See Weeks v. Roberts (968) 68 Cal.2d 802. "It is the 
task of the law to remedy wrongs which merit redress even at the expense of 
incurring a torrent oflitigation." (l Am Jur 2d §43, s.v. "Novelty ofaction"). Pro se 
litigants are not the cause of overcrowded courts. The honest straightforward pro se 
litigant who makes mistakes out of ignorance is far less a threat to the judicial 
system then the conniving lawyer who turns a simple dispute into years and years 
of fee-generating (and court-congesting) litigation. Abuse ofjudicial process is 
properly the subject of case-by-case judicial determinations.] 

However, Wolfgram overlooks that a licensing scheme "avoids constitutional infirmity 

only if it takes place under procedural safeguards designed to obviate the dangers of a censorship 

system." Freedman v. Maryland (1964) 380 U.S. 51,58. None of the procedural requirements are 

met by §391.7. For example, there must be an opportunity for an adversary hearing. Carroll v. 

Princess Anne (1968) 393 U.S. 175,182-3. The Supreme Court has "condemned statutes ... which 

required that permits be obtained from local officials as a prerequisite to the use of public places, 
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on the grounds that a license requirement constituted a prior restraint ..., and, in the absence of 

narrowly drawn, reasonable and definite standards for the officials to follow, must be invalid." 

(Niemotko v. Maryland (1951) 340 U.S. 268,271). Under §391.7 no such standards exist. Sec. 

391.7(b) requires only that the litigation to "have merit". However, the merit of litigation is 

determined by the litigation itself not by a pre-judgment. 

[Note: Incidentally, the right to file litigation is not limited to "meritorious 
litigation". "[A] man with a poor case is as much entitled to have it judicially 
determined by usual legal process as the man with a good case" (Bartholomew v. 
Bartholomew (1942) 56 Cal.App.2d 216.224). /I [O]ur courts, both state and federal, 
have always been open to litigation of complaints irrespective ofhow baseless they 
eventually prove to be." (Stevens v. Frick (1966) 259 F.Supp.654, 657).] 

[Note: A pre-filing restrictive order must be narrowly tailored to closely fit the 
specific vice encountered (De Long v. Hennessey (1990) 912 F.2d 1144; Bridges v. 
California (941) 314 U.S. 252). This is not the case under §391.7.] 

Sec. 391.7 constitutes government censorship. So-called "vexatious litigants" are 

suppressed and censored just as were the newspapers found to be "malicious, scandalous and 

defamatory" in Near v. Minnesota (1930) 283 U.S. 697,712. Where the Minnesota courts were 

empowered to enjoin the dissemination of future issues ofa publication because its past issues had 

been found offensive - "This is the essence of censorship.". Near at 713. 

SECTION 391.7 CIRCUMVENTS THE CRIMINAL� 
PROCEDURAL PROTECTIONS OF CALIFORNIA'S BARRATRY STATUTES� 

The purported purpose of §391 et seq is to curb "groundless litigation". Wolfgram 

at 48. This is the same purpose as California Penal Code §158. 

"158. Common barratry is the practice of exciting groundless judicial 
proceedings, and is punishable by imprisonment in the county jail not exceeding six 
months and by fine not exceeding one thousand dollars ($1,000)."; 

"159. No person can be convicted of common barratry except upon proof 
that he has excited suits or proceedings at law in at least three instances, and with a 
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corrupt or malicious intent to vex and annoy."] 

The operation of §391.7 is a form of regulation impermissibly superimposed on the state's 

criminal regulation of groundless litigation. Therefore, §391.7 circumvents the criminal 

procedural protections of Cali fomi a Penal Code §158 (& §159). It has the same vice as that found 

in Bantam Books, Inc. v. Sullivan (1963) 372 U.S. 58 (involving regulation ofobscenity by a state 

commission). 

"Herein lies the vice of the system. The Commission's operation is a form of 
effective state regulation super-imposed upon the State's criminal regulation of 
obscenity and making such regulation largely unnecessary. In thus obviating the 
need to employ criminal sanctions, the State has at the same time eliminated the 
safeguards of the criminal process. Criminal sanctions may be applied only after a 
determination ofobscenity has been made in a criminal trial hedged about with the 
procedural safeguards of the criminal process. The Commission's practice is in 
striking contrast, in that it provides no safeguards whatever against the suppression 
of non-obscene, and therefore constitutionally protected, matter....". (Bantam at 
69-70). 

Likewise, under §391.7, constitutionally protected (meritorious) litigation is 

suppressed. 

LIFETIME LOSS OF A FUNDAMENTAL CONSTITUTIONAL RIGHT IS 
PUNISHMENT UNCONSTITUTIONALLY DISPROPORTIONATE TO THE 
"OFFENSE" OF LOSING FIVE LITIGATIONS IN A SEVEN-YEAR PERIOD 

The Eighth Amendment to the U.S. Constitution prohibits "all punishments which by their 

excessive length or severity are greatly disproportionate to the offenses charged.". 

The gravity of the offense and the harshness of the penalty are two of the criteria used for 

determining whether a punishment is unconstitutionally disproportionate. Solem v. Helm (983) 

463 U.S. 277. 

A California statute making it a crime merely to be addicted to the use of narcotics without 
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any further blameworthy conduct was held unconstitutional under the Eighth and Fourteenth 

Amendments. Robinson v. California (1961) 370 U.S. 660 

" ... imprisorunent for ninety days is not, in the abstract, a punishment 
which is cruel or unusual. But the question cannot be considered in the abstract. 
Even one day in prison would be a cruel and unusual punishment for the "crime" of 
having a common cold." (Robinson,supra at 667). 

In other words, any significant punishment for conduct that is not at all blameworthy is 

unconstitutional. The §391 punishments are significant. However, the "offense" is no more 

blameworthy than having a common cold. The gravity of the "offense" is zero [Losing five 

lawsuits in a seven year period (§391(b) (1))], or near- [A single "tactic" deemed to be "frivolous" 

(§391(b) (3))]. Therefore the punishment is disproportionate. 

Another criteria used for determining constitutionality is comparison with the punishments 

imposed on other offenders in the same jurisdiction. Solem. In California, lawyer-represented 

litigants receive no punishment whatsoever for having lost five litigations in the previous seven 

year period. 

SECTION §391.7 DENIES DUE PROCESS BY REQUIRING AN ACTION TO BE� 
TAKEN WITHOUT SPECIFYING THE PROCEDURE� 

FOR ACCOMPLISHING THAT ACTION� 

A person blacklisted under §391.7 is required to obtain "leave ofthe presiding judge of the 

court where the litigation is proposed to be filed. Disobedience of such an order by a vexatious 

litigant may be punished as a contempt of court." (§391.7(a)). 

However, nowhere does the statute specify what procedure the vexatious litigant should 

follow to obtain that leave. Contrast this with Brown v. Gibson (1983) 571 F.Supp.1075, where the 

court set out in detail a procedure for that single litigant to follow in filing a "Motion for Leave to 
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fall within the definitions of §391 et seq are actually (blameworthy) "vexatious litigants". 

Section 391 et seq inflicts punishment - rather than imposing a mere regulatory burden. 

Legislation which inflicts a deprivation on a named or described person or group constitutes a bill 

of attainder whether its aim is retributive, punishing past acts, or preventative, discouraging future 

conduct. Crain v. City of Mountain Home,Ark. (1979) 611 F.2d 726. The prohibited punishment 

may be of any form or severity. United States v. Brown at 447. The punishment ofa bill of 

attainder may be ofa civil rather than criminal nature. See United States v. Lovett (1945) 328 U.S. 

303,316. A civil sanction constitutes "punishment" when the sanction, as applied in an individual 

case, serves purposes of retribution and deterrence, the twin goals of punishment. U.S. v. Morgan 

(1994) 845 F.Supp. 934,939-940. The deprivation ofany civil right for past conduct is punishment 

for such conduct. Disqualification from the privilege of appearing in the courts has been imposed 

as punishment. Cummings v. State of Missouri (1866) 71 U.S. 277,320. 

The legislative history shows that the 1990 amendment to the "vexatious litigant" statute 

was intended to punish one particular person -- Gary Coutin: 

"This bill is apparently aimed at one individual, Gary Coutin, who is a graduate of 
Hastings College of the law. He ... has filed numerous lawsuits against Hastings, 
members ofthe judiciary, the Attorney General, the Legislature, etc...." (comment 
of Karen French in her note to Senator Presley). 

Section 391.7 constitutes a legislative and executive encroachment on the powers of the 

judiciary, by dictating to the courts which individuals may be parties to an action. See Supelior 

Court ofMendocino County v. County of Mendocino (1995) 34 Cal.AppAth 679). Constitutional 

courts cannot be limited in discharge of their functions by the executive branch. Vidal v. Backs 

(1933) 218 Cal. 99. 
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The blacklisting under §391.7 constitutes a government "taking" of property rights which 

are causes of action. A cause of action is property. Haro v. Southern Pac.R.Co. (1936) 17 

Cal.App.2d 594. See James v. Oakland Traction Co. (1909) 10 Cal.App. 785; Anderson v. Ott 

(1932) 127 Cal.App. 122. The existence of Judicial Council's blacklist is further confirmation that 

§391.7 is a bill of attainder: 

"Officially prepared and proclaimed governmental blacklists possess almost every 
quality of bills of attainder." (Joint Anti-Fascist Refugee Committee v. McGrath 
(1951) 341 U.S. 123,143-144). 

Being blacklisted constitutes a permanent and lifelong (see §391(b)(4)) government 

defamation. "Where a person's good name, reputation, honor, or integrity is at stake because of 

what the government is doing to him, notice and an opportunity to be heard are essential .... The 

purpose of such notice and hearing is to provide the person an opportunity to clear his name.". 

Board of Regents v. Roth (1971) 408 U.S.564,573). The victim of §391 et seq, however, cannot 

clear his name. 

THE CASES THIS MOTION IS BASED UPON CLEARLY INDICATE� 
FORTE IS NOT "VEXATIOUS"� 

The following are brief synopsizes of the cases which this court is attempting to Order a 

finding that Forte is vexatious according to CCP §391.7 et seq. The quick overview is that two 

were reversed on appeal in favor of Forte SE 006 - SE 007, the third had a vexatious litigant 

motion made in it that was flatly denied on all grounds ofCCP 391, et Seq. SE 012-014, and also 

was denied attorney fees on appeal finding that Forte's appeal was not frivolous SE 009, the fourth 

was filed as a cross complaint, and the cross complaint for indemnity was dismissed without 

opposition by Forte after the cross complaint against Forte which sought indemnity from was 
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dismissed against Forte, and the fifth dismissal was upheld on appeal with a dissenting opinion in 

favor of Forte as to the merits of the litigation by Fifth appellate Court Justice Sue Dawson 

(retried). 

Needless to say, the lawsuits were not frivolous and Forte can only be branded by this court 

as a vexatious litigant due to encountering what practically every citizen knows exists which is that 

courts become vexatious and cantankerous by allowing public officials and attorneys sued by in 

pro pers to be granted undue immunity, and not follow the rules of court. It is the public officials 

and attorneys that become vexatious. 

In lay vernacular the term used is "You can't fight city hall". Why, because they are just 

like the Silent Blue line ... they cover for each other. ..at any and all costs. They think nothing of 

maligning a litigant's good name. The vexatious litigant statue is a farce, a sham and an 

unconstitutional assault upon citizens seeking redress of grievances against government without 

an attorney...who will drain them of their money ....and then ultimately sell them out in fear of 

reprisal with the blessing of lower and Appellate courts. 

1.� Forte v. O'Farrell: Judge O'Farrell was sued for holding a contempt hearing of 
Forte after he had been served a CCP 170.6 and had no jurisdiction of Forte. Judge 
O'Farrell assigned the case to Forte vs. O'Farrell to himself and Forte had to file a CCP 
170.3 SE 010 to unlock him from the case while O'Farrell was represented by Attorney 
General Bill Lockyer. Lockyer made a motion to Declare Forte a Vexatious Litigant 
SE 011 in the case which was summarily denied by Judge John Golden SE 012-014. 

Golden found that Forte did not file any frivolous motions and had not sued O'Farrell 
or anyone else repeatedly. Forte appealed the case to the Sixth Appellate Court and 
the court denied Forte's appeal but also denied fees to O'Farrell finding that Forte's 
appeal was not frivolous, or lacked merit SE 009. 

2.� Forte vs. Lichtenegger: Lichtenegger was sued for legal malpractice which was a 
related case to Forte vs. Albov, both stemming from a failed real estate transaction 
Albov and Lichtenegger represented Forte in. Judge O'Farrel dismissed the case. 
Forte appealed the dismissal to the Sixth Appellate Court and the court reversed 
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defeated Vexations Litigant Motion (to throw a smut ball) SE 015-016 filed by Bill 
Lockyer in Forte vs. O'Farrell which had no bearing or relationship to the case 
whatsoever to Judge Robert Mayhew. The judicial notice was not granted by Judge 

Mayhew. 

Mayhew was also the judge on the case of Forte vs. Jones. In such case, Benjamin 
Ratliff attorney for Jones made a motion to declare Forte a vexatious litigant SE 
017-019 by copying the motion made by Lockyer in the case of Forte vs. O'Farrell anc' 
adding even more superfluous items such as Forte's speeches at City Hall meetings SE 
017-019, his filing ofthe complaint that found Jones guilty of taking bribes, his writing 
in the Badger Flats Gazette and speaking ill of public officials as reason to be declared 
vexatious according to CCP 391. The motion was summarily denied SE 020 - 012. 

Forte made a request for sanctions SE 023 against Ratliff to recoup $13,000.00 in legal 
fee paid to Charles Belkin which was denied. The court found in its ruling that Forte 
was the only person in the litigation that had filed documents properly and the court 
thanked Forte for his diligence. The court also suggested that Forte report his 
"erstwhile attorney" as the court put it, to the state bar SE 024. 

When Santos dismissed his cross complaint against Forte SE 118 (thereby Santos 
losing the case against Forte, and thereafter Forte's case against Tetra Tech was 
dismissed without any opposition by Forte SE 117-119. There were no extensive 
motions, or documents filed in the case. Forte was occupied at the time with the 
death threats he had received from Mayor Tommy Jones SE 120. Forte recently was 
awarded entry of default against Anthony Donaldson Bates SE 121-122, who Forte 
says was ajuvenile under the influence of Jones to deliver the death threats to Forte. 

5.� Forte vs. Albov: Forte filed a case for legal malpractice against the Albov Law Finn. 
The case was dismissed by Monterey Superior Court Judge Adrianne Grover and was 
appealed to the Sixth Appellate Court. The Sixth Appellate court without rhyme reason 
or explanation shifted it out of its jurisdiction to this Fifth Appellate Court. 

The ruling of Grover was upheld with a dissenting opinion by Justice Betty Dawson 
SE 075-077. 

The above litigations, though lost, do not example any vexatious nature by Forte but shows 

Forte is not vexatious, and does not require that Forte be blacklisted as a vexatious litigant. 

Appeals granted Forte SE 006, SE 007 in the two cases of Forte v. Lichtenegger (which 

were not re-litigations) and orders made by the Sixth Appellate Court in Forte v. O'Farrell 
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SE008-009, Judge Golden ORDER SE 012-014 denying the vexatious litigant motion in Forte v. 

'-
O'Farrell, the dissenting opinions of now retired Fifth Appellate Court Justice Sue Dawson SE 

075-077, a declaration filed by opposing counsel, Samuel Goldstein in the Forte vs. Albov case SE 

025-026, and the denial oftwo previous Motions to Declare Forte a Vexatious litigant evidence the 

contrary. 

Goldstein says SE 026 that Forte always exhibited professionalism though not an attorney, 

etc.. 

If this court inanely labels Forte as a vexatious litigant it will be clear it is to prevent his 

access to the courts (by an indigent plaintiff) that has been battling public official corruption in his 

paper the Badger Flats Gazette...any reasonable unbiased person notwearing a black robe would 

think so. 

THE SKELTONS OF JUSTICE STEPHAN KANE DEMAND RECUSAL 

To drive home the point that Forte is not just whistling Dixie about Kane and his partner 

Larry Wayte during Kanes' days at the McCormick Sheppard Wayte and Carruth Law Finn and 

their activities in knowingly funding a malicious prosecution of Forte in 1983 through their client 

William Richert, Forte is including some of the documents that prove such. 

Fullerton Lang Richert and Patch (FLRP) filed a lawsuit, Hanna vs. Forte, for their clients 

(Mikami, Uyesaka and Hanna) which tied up a $1,600,000.00 vineyard purchase with a lis pendes. 

The court expunged the lis pendes and found that it and the litigation Hanna vs. Forte had not been 

filed for a proper purpose and was filed in bad faith. Forte won the suit by summary judgment SE 

027- 028. 

However, prior to such time, Wayte and Kane, while representing FLRP (as their 
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malpractice defense carrier), paid the group Forte was purchasing the vineyard from, Cross Farms 

Limited, $175,000.00 on the day of trial of Cross Farms vs. Hanna, FLRP, et al. 

What caused such to take place was Hanna, et al, waiving their attorney client privilege SF 

029 to FLRP in the case of Hanna v. Forte, through their attorney Harold Lai. The cat was out of 

the bag when Forte obtained the pre-signed substitution of attorney forms by FLRP, Richert, and 

their fee agreement showing FLRP was in for 33.3% of what they could extort out ofForte SE 031. 

If Forte didn't pay, it would cause him to lose $1.6 million. See Forte's MSC in case for summary 

SE 032-039. 

What Lai forgot about was that the case of Hanna v. Forte was still pending against Forte. 

With the attorney client waiver in Forte's hand, Forte started to put FLRP through the legal meat 

grinder with an attorney by the name of John Denove. Wayte and Kane then started to have 

messages carried to them from Richert to Lai SE 040-041, and funded Lai to step into Hanna vs. 

Forte to prosecute the case instead ofFLRP, notwithstanding that Wayte, Kane, and Lai knew the 

case was bogus and malicious. Lai ended up by paying $100,000.00 to Forte. 

Wayte inevitably was going to be called as a witness by Hanna et al, Richert's 

co-defendants, in the case against so that they could avoid liability by showing Wayte was also 

meeting with them to urge them to keep the bogus lawsuit against Forte pending and was warned 

of the possibility by Forte's attorney Denove SE 042. 

Kane and Wayte had plenty ofmoney available from the $600,000.00 that Forte had turneo 

down to entice Judge Henry to make an initial finding at the start of the trial of Forte vs. FLRP, et 

al., case that Forte did not win the underlying case of Hanna v. Forte on its merits. Forte WaE: then 

abandoned by his attorney telling Forte that the fix was in and he was out of there, wishing Forte 
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good luck SE 043. Forte then took over prosecuting the case in pro per against FLRP, and after 

three months ofajury trial that Forte did in pro per, before the case went to jury deliberations, 

Henry reversed his ruling saying that Forte did win the case on its merits and did have the basis for 

a malicious prosecution case....Henry refused to tell that matter to the jury when they went into 

deliberation. Kanes' partner Wayte was in constant communications with Richert commandeering 

what he knew was a malicious prosecution to club Forte into submission for his suit of Forte vs. 

Richert et al.. SE 044-046. 

Forte has box loads of certified court transcripts and audio recordings from 1983 that are 

going to nail Wayte and Kane right between the eyes publicly one day. 

Consider it a parallel to the story of the Count of Monte Cristo with the caveat that the 

count this time is indigent. 

With that said, Kane, nor should this Fifth Appellate Court, be part of any panel to declare 

Forte a vexatious litigant. Forte requests that Kane disqualify himself immediately from this 

panel. 

Tile 28 U.S.C. § 455(a) requires any justice, judge, or magistrate judge of the 
United States to disqualify him or herself in any proceeding in which his or her 
"impartiality might reasonably be questioned." The Ninth Circuit has explained 
that courts applying § 455(a) must determine "whether a reasonable person with 
knowledge of all the facts would conclude that the judge's impartiality might 
reasonably be questioned." Clemens v. U.S. Dist. Court for Central Dist. of 
California, 428 F.3d 1175, 1178 (9th Cir. 2005). "Section 455(a) asks whether a 
reasonable person perceives a significant risk that the judge will resolve the case on 
a basis other than the merits. Id. The standard "means a well-informed, thoughtful 
observer," as opposed to a "hypersensitive or unduly suspicious person." Id. 
(internal quotation marks omitted) 

Forte was in fact a party to an action that Kane participated in, and Kane has a history with 

Forte that a reasonable person could perceive as a risk of bias by Kane in adjudicating the merits of 
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this finding upon. 

This court has refused and failed to answer how it could possibly have jurisdiction over 

Sixth Appellate Court cases ... the answer by Justice Cornell that it was above his pay grade is 

certainly humorous and laughable ...but cannot be taken seriously as stating ajust legal reason as 

to why. 

CONCLUSION 

This improperly notice hearing for a finding to brand Forte as a vexatious litigant was 

clearly trigger by Forte filing his criminal Writ on January zs", 2013, with this appellate court 

knowing there is a bad moon rising for the parties of Merced County. Forte suspects that once a 

finding is issued, he will see motions made by DA Morse, et al, and Jones et al in their Federal 

cases to request deposits, or dismissals. All of such is being done with this court knowing they 

had a hand in helping to drive a stake through the heart of a citizen that is known as the Attorney 

Buster, and ran for Governor of California on the platform of exposing public/judicial corruption. 

This court is applying CCP 391.7 blindly and without good cause to silence a political 

dissident. 

Vexatious litigants do not win two appeals to have those cases, and a third with a 

dissenting opinion on appeal (by your own Justice Dawson, then used against him to be 

declared a vexatious litigant. Seriously your justices consider the audacity ofyou to do such. 

Forte requests that he not be found to be a vexatious litigant, and/or instead, be given 

proper notice for a Motion so that he can be heard fully, and his opposing papers be presented in a 

better format, with better argument with citings, table of contents, etc. 

Forte has no intention at present of filing any new lawsuits in the foreseeable future, and 
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realizes that he has run the course in believing that justice can be obtained in courts that have too 

much to lose by affirming Forte's lawsuits against public officials. 

Therefore, Forte is proverbially taking his show on the road to the public with court records 

and recordings in hand ....your granting ofthis improperly noticed hearing, and ludicrous finding ii' 

not denied, will just be another bullet point on the presentation chart, a chapter in a book, and a 

mocking laugh of disrespect and disgust by citizens who hear about it. 

Dated: February lith, 2013 

By: i 

EU:~eForte 

n Propria Persona 

VERIFICATION 

I, Eugene Forte,am the person opposingthis motion in this action. I have read the foregoing 
AMENDED OBJECTION ANDOPPOSITION TO FINDING OF EUGENE FORTEAS A VEXATIOUS 
LITIGANT BASED UPON IMPROPER NOTICEOF HEARING, UNCONSTITUTIONAL 
APPLICATION OF CCP §§391.7 TO SILENCE A POLITICAL DISSIDENT AND TO BLOCK 
ACCESS TOCOURTS OF AN INDIGENT MENTALLY INCOMPETENT PLAINTIFF TO SEEK 
REDRESS OF GRIEVANCES AGAINST GOVERNMENT/PUBLIC OFFICIALS, REQUEST FOR 
RECUSAL OF JUSTICE STEPHAN KANE, POINTS AND AUTHORITIES, VERIFCATION OF 
EUGENE FORTE AND SUPPLEMENTAL EXHIBITS INOPPOSITION TO FINDING EUGENE 
FORTE A VEXATIOUS LITIGANT AND ENTERING OF PREFILING ORDERand know the contents 
thereof, and the supplemental batestamped exhibits are true and correct copies withoriginals signedand 
filed with thecourt whensignatures are missing from the copiesattached. The same is trueof myown 
knowledge, except as to those matters which are thereinallegedon information and belief, and as to those 
matters, I believe it to be true. 

I declareunderpenalty of perjury that the foregoing is trueand correctand t at isdeclaration wss 
executed on February 11th, 2013 at Patterson, California. 

Page 43 of 43 



126 

Ljlllj 

dose this page 
.• _~CALIFORNIA. COURTS 

THE JUDICIAL BR.ANCH OF CAUFORNI.". , 
........ V \...� 

Stephen Kane 

Justice Stephen Kane was born in San Mateo in 1952. He and his wife Brenda have four children. 

Following graduation from Bellarmine College Preparatory in San Jose, Justice Kane attended the Universityof Notre 
Dame, completing his undergraduate work in three years with a BA degree, magna cum laude, in economics. He received 

his law degree In 1976 from Hastings College of the Law (Chair, Moot Court Board 1975-1976). 

In 1976 he entered the pnvate practice oflaw In Fresno Joining the firm now known as McCormick, Barstow, Sheppard, 
Wayte & Carruth, where he practiced as an associate (1976-1981) and then as a partner (1981-1992). His practice 
specialized in ci>illitigation and trial work, primarily defending cases of personaI injury, professional liability, employment 
law and public entity liability. He became a member of the American Board ofTrial Advocates (ABOTA) in 1985. 

As a lawyer, Juslice Kane was imolved with the Fresno County Young Lawyer's Association (President, 1982; Board of 
Directors. 1978-1983) and the Fresno County Bar Association (Board of Directors. 1982-1984). He has been an active 
supporter of the Fresno County High Schooi Mock Trial Program since its inception in 1982. He received the State Bar 
President's Pro Bono SeNce Award in 1985 and the Fresno County Young Lawyers' Blaine Pettitt Mentor Award in 2010. 

In January '1992, Govemor Pete Wilson appointed Justice Kane to the Fresno Superior Court where he served until June 
2006 when Governor Schwarzenegger elevated him to the Court of Appeal. During his 14 years on the Superior Court, 
Justice Kane handled a variety of judicial assignments, including presiding over ci",l, cnrninal.juvenile and family law trials. 
civil and criminal law and motion, felony sentencing and appellate department work. He was the first Presiding Judge of the 
Consolidated County Courts (1996, 1997), the first full time civil law and motion judge tor the Fresno courts (1999-2002) 
and the first Supervising Judge of the court's newly created Civil Division (2003.2004). 

Smce joining the bench in 1992 Justice Kane has lectured, moderated and participated on numerous educational panels 
on various law-related topics. He served on the Judicral Council's Presiding Judges Ad",;soryCommitlee (1996-1997). He 
served on the Board of Governors. San Joaquin Valley Association of Business Trial Lawyers (2001-2006, Secrelary200~
2006). He was Chair 01the Bench, Bar, Media Steering Committee (2006-2007). He served on the Judicial Council's 
MvisoryCommission on Civil Jury Instructions (2003-2009). 

©~2013:Judiclal Council of California I Administrative Office of the Courts 
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The Boston Tea Party (revisited) 
A Call to all Patriotic Americans to� 

Assemble� 
Against Judicial and Political Corruption� 

"This election is the single most important event since the American Revolution because it is 
again putting the government back in the hands of the people." ...Gene Forte 

,l £tect The AttorneyBuster 

GENE FORTE 
for 

Governor 
"Busting Up The State Bar, Judges) Attorneys 

& Politicians to Save Our State" 

www.ForteForGovernor.com 

Participate in an American as "apple pie" event and respectful display of solidarity against the 
unaccountable self regulated judicial industry that has manifested unaccountable public officials. 

THE PRESS MUST NOT BE SILENT ON THE SYSTEMIC LEGAL� 
CORRlJPTION� 

Americans, please join others, or have a flag symbolically represent you at the courthouses, 
district attorneys offices, State Bars, and other government agencies throughout California and 
the nation. 

Patriots: Please go to www.ForteForGovernor.com, print off flyers to distribute, send emails, or 
let us know ifyou would like to be represented anonymously with a flag. A first name is all that 
is needed. 

Or mail to: 316 Mid Valley Center # 179, Carmel, CA. 93923, (831) 484-7516 
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ATTORNEYS AT LAWM9CORMICX. BARSTOW, SHEPPARD, WAYTE &' CARRUTH 

BUILDING .. 1171 I"ULTON MALL • ". ..C:SHO. CALIr"O"HIA 03;721
400 GUARANTEE SAV'N05 

RICHARD"" M"ORMICI( lI~I$-l~ell 
w. ,.REOe:AICI( DOCK£RJAMES H. BARSTOW 
JUSTUS C. SPILLNERDUD...EY W. SHEPf'ARO 
JAN£S d. BURNSIDE:. mLAWR£NCE 1:. W... YT£ TCU:X: I."•• LaA 

...OW£LL T. CARRUTH D. GREG DURBIN 
MARSHAl..l. C. WHITNEY TCU:COf'ICII laO., +4e-l77Z

JAM£S .... P£AKINS 

Attorney at Law L.a J 

STEf'H£N BARNETT 
.... B. £W£LL. JR. 
STEPHEN R. CORNWEL'" 

LAWRENCE J. O'Nf:ILL 
OON"'LO 5. B"'ACK 
JAMES N. HURLE:Y 

TCLC,,"_C laO., _IIao 

OLIV£R W. WANGER 
ANDREW W. WRIGHT 
MARIO L. Il£LTR"'MO. JR. 
MICHAEL G. WOODS 
JAMES P. WAGONER 

oA""E:L P. LYONS 
DAVID H. IJE:NT 
MICHAEL .... WILHELM 
R. DALE G.NTER 
DARLENE MARIE AZEVEDO 

STEVE'" G. RAU 
STEPHEN J. KANE: 
GORDON M. PARK 
WADE M, HANSARD 

DEBORAH A. BYRD'" 
WILLIAM C. HAHESY 
JOH'" DUNCAN HAMES 
JOHN .... DROLSHAGEN February 22, 1983 

Mr. Harold Lai, Jr. 
o 

D ' 
efen~.onl(SJ 

Exhibit NoILf' 
4 

L:-Illf rclelL 
OopoSllion of •1407 Security Bank Building 
Goorgjg Ann Smith, NoIQI)' Fresno, California 93'721 

Re: FORTE VB. HANNA, et ale 

Dear Harold: 

Enclosed you will find our answer to the fourth, fifth 
and sixth causes of action to the second amended complaint. 
Now that Mr. Forte represents himself in this matter, I think 
it appropriate that we attempt to push this case to trial 
so that we can either conclude it by some sort of a very 
reasonable settlement, or if necessary, get the case tried and 
finished. I have a feeling that Mr. Forte is going to have 
trouble getting another attorney in this case, and I want to 
keep the heat on him. 

I would appreciate it if you would file an answer on behalf 
of your clients in this matter as soon as possible so that it 
will be completely at issue, because I then will file an at issue 
memorandum. 

I would like to discuss this case with you to get ,your 
thoughts on any discovery you think we need to do to finish pre
paring our defense. 

Thank you for your ~ttention to this. 

Very truly yours, 

McCORMICK, BARSTOW, SHEPPARD, 
~TE & CARRUTH 

Lawrence~~~te
 
LEW:rmd 
Enclosure 
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.Pc;J'!IIT OFF,c;.r;. eox 2"013 

F'RESHO. CI<l"IF'ORSIA 9377t1·4QI~ 

TC"P"'OHE (2.0S) .01.-42-11150 

Defendancs and Cross-Defenda~ts, WILLIAM T.Attorney!! for 
RICHERT, PHILLIP C. FULLERTON, FRANK H. 
LANG, JR., ROBERT L. PATCH, II, WAYNE H.6 
THOMAS, JR., VAL W. SALDANA, DOUGLAS E. NOLL, 
and JEFFERY L.WALL. irtdividually, and7 
FULLERTON, LANG, RICHERT & PATCH, a partnership 

8 

IN THE SUPERIOR COURT OF THE STATE OF CALIFO&~IA 

IN AND FOR THE COUNTY OF FRESNO 

* * * * * 
)EUGENE FORTE, 
) NO. 255663-7 

Plaintiff, ) 
) 
) OFFER TO COt~ROMISE"f..r.5 • 
)� 

l5 TIMOTHY HANNA, FRANK UY~SAKA, )� 

HENRY MIKAMI, dba s. H. )� 
16 MlKAMI & COMPANY, WILLIAM T. )� 

RICHERT, and FULLERTON, LANG, )� 
l'7 RICHERT & PATeR, a partnership )� 

and DOES 1 through 100. )� 
18 inclusive, }� 

)� 
19 Defendants. )� 

20 --------------)) 

AND RELATED CROSS-ACTIONS. ) 

--------~------) 
22 

23 TO THE Pl.l:\INTIFf, EUGENE FORTE, AND TO HIS ATTOR.T''lE~S OF RECORD: 

24 Defendants and Cross-Defendants, WILLIAM T. RICHERT, 

25 PHILLIP ~- FULLERTON, FRANK H. LANG, JR. J ROBERT L. PATCH II, 

26 WAYNE H. THO~~S, JR., VAL W. SALDANA, DOUGLAS E. NOLL and JEFFERY 

27 L. w.~L, individually, a~d FULLERTON, LPu~G, RICHERT & PATCH, a 

28 j pa=tnership. and TIMOTHY ~~NA, HENRY MIKN~~ and FRP~K UYES~~, 

I 

fJ 
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offer chat judgment be taken against them in the sum of SIX1 

2 HUNDRED THOUSAND DOLLARS ($600.000.00), said sum to include 
plaintiff's costs of suit incurred to date, under the provisionss 

4 of Section 998 of the California Code of Civil Procedure. 

5 DATED: April 11. 1985. 

6 McCORMICK. BARSTOW, SHEPPARD. WAYTE & CARRUTH 

7 f . 1; " :; : . ': 
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NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

I California Rules of Court, rule 977(a), prohibits courts and parties"from c:itin9,or relying on opinions .not certIfied .for .� 
I pubiication or ordered published, exceJ:lt as specified by rule 977(b). This oprruon has not been certified for publlcatlon or� 
i ordered published for purposes of rule 977.� 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORN1A 

SIXTH APPELLl\TE DISTRICT f~ I L E~ 

H026208 ' ., :.:., .":.' .' ....EUGENE FORTE,� 
(Monterey County'� 

Plaintiff and Appellant, Super. Ct. No. M58208)� 

v. 

LARRY LICHTENEGGER, 

Defendant and Respondent.� 

J� 

STATEMENT OF THE CASE 

Plaintiff Eugene Forte appeals from a judgment entered after the trial court 

sustained defendant Larry Lichtenegger's demurrer without leave to amend. On appeal, 

he claims that the demurrer was defective and that the court erred in sustaining it without 

leave to amend. We reverse the judgment. 

BACKGROUND 

In March 2000, Lichtenegger, an attorney, and Forte entered an agreement, under 

which Lichtenegger undertook to represent Forte in three lawsuits: Eugene Forte v. 

William Powell et al. (Monterey County Super. Ct. No. M45327) (Powell lawsuit); Young 

& Roehr v. Forte Resources et al. (Multnomah County, Ore. Circuit Ct. No. 9911-12338) 
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~OT TO BE PUBLISHED I!\ OFFICIAL REPORTS 

California-Rules on:'ourt, rule 977{a), prohibits courts and parties from tiiting. or relying on opinions .not certified .for . ! 
pumicaticn or oroered published, except as specified by rule 977(b). ThIS opirucn has not been certifIed for publication or 
ordered published for PL!!po~s:.=:es:.:o~f~ru~le,:-9~7.!...:7.,-- , _ 

IN THE COLKT OF APPEAL OF THE STATE OF CALIFORNIA 

SLXTH APPELLA.TE DISTRlCT 

EUGEKE FORTE, H029276� 
(Monterey County� 

Plainti ff and Appellant, Super. Ct. No. M70711)� 

LARRY LlCHTE?'J'EGGER et sr. 

Defendant and Respondent. 

STATEME:'\'T OF THE CASE 

Plaintiff Eugene Forte filed a complaint against defendant Larry Lichtenegger for 

professional malpractice. The trial court sustained Lichteneggers demurrer without 

leave to amend. finding the action barred by the one-year statute of limitations. (Code of 

Civ. Proc., § 340.6.)1 Forte appeals from the judgment. He claims the court abused its 

discretion in sustaining the demurrer. 

We reverse the judgment. 

) Lnless otherwise specified. all further statutory references are to the Code of 
Civil Procedure. 
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NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

California Rules of Court, rule 8.1115{al, prohloits courts and parties from ~itin9.or relying on opinions ,not certified tor. 
publication or ordered published, except as sreClfied by rule 8.1115(b). This opinion lias not been certified for publication 
or ordered published for purposes of rule 8.1 15. 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SIXTH APPELLATE DISTRICT 

EUGENE FORTE, H029909 
(Monterey County 

Plaintiff and Appellant, Super. Ct. No. M72599) 

v. 

ROBERT O'FARRELL, 

Defendant and Respondent. 

STATEMENT OF THE CASE 

Plaintiff Eugene Forte filed an action against Monterey Superior Court Judge 

Robert O'Farrell and others. Later, the trial court sustained Judge O'Farrell's demurrer 

without leave to amend on the ground ofjudicial immunity, among others. Forte appeals 

from the judgment dismissing the complaint as to Judge O'Farrell. He claims the court 

erred in finding that Judge O'Farrell was protected from suit by judicial immunity. 

We affirm the judgment. 
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We observe that Forte's opening and reply briefs, like his complaint and virtually 

all of his pleadings in this case, are larded with wholly irrelevant soapbox hyperbole, 

intemperate accusations, and ad hominem vitriol against public officials, the Monterey 

County Superior Court, the Monterey Herald, and various law firms. Forte believes that 

they have all conspired to cover up the crime of trial fixing that occurred in the lawsuit he 

filed after his attempt to buy some real estate fell through. (See ante, fn. 2.) 

Moreover, as noted, Forte attempts to assert a due process claim that is not within 

the scope ofhis appeal and raises questions without providing legal analysis or support. 

When he does provide legal discussion, his approach generally consists of stringing long 

passages from practice guides together with isolated, ostensibly favorable, quotations 

from cases that are either distinguishable or irrelevant. 

Nevertheless, we note that Forte, who represents himself, filed a lawsuit, and the 

trial court sustained a demurrer without leave to amend and entered judgment the action 

"---
against him. Wc believe that Forte was entitled to appeal from the judgment and have the 

validity of the trial court's ruling reviewed by this court. Thus, notwithstanding the 

manner, style, and often irrelevant content ofForte's briefs, the record does not convince 

us that his appeal was clearly and obviously frivolous or that Forte filed it solely for 

purposes of delay. Accordingly, we deny Judge O'farrell's motion. 

DISPOSITION 

The judgment is affirmed. Judge O'Farrell is entitled to his costs on appeal. 

17, , 



Forte� 
May 18,2005Dept 14, Judge Robert O'Farrell 

Superior Court ofCalifornia, County ofMonterey 
1200 Aguajito Road, 2nd Floor FAXED ONLY 

Monterey, CA 93940 

Attorney General Bill Lockyer (personally and attorney 
representing Judge Robert O'Farrell in his public capacity) 
455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94102-7004 

Re: M72599, Forte vs. Judge Robert O'Farrell, Suggestion for Recusal Under CCP 170.3 

Dear Judge Robert O'Farrell: 

As the plaintiff in this litigation, I write this letter to you as the judge you assigned to the case of 
Forte vs. Judge Robert 0 'Farrell et al, requesting that you immediately recuse yourself Ifyou 
do not do so and confirm to me by court order that such has been done, I will be forced to file a 
Challenge for Cause against you under CCP 170.3. 

As you know, it is the bedrock of constitutional principle that a judge may not preside over a 
case where he is a named defendant. You as a jurist know this. The u.S. Supreme Court Case 
of Ward vs. Village ofMonroeville, 409 U.S. 57 (1972), clearly addresses that such action by 
yourself is prima facie evidence of a willful violation ofmy constitutional and civil rights. 

Further, the Motion to declare me a vexatious litigant, filed by Mr. Bill Lockyer as your attorney 
in your public capacity when there is no judge assigned this case from Chief Justice Ronald M. 
George as Chairman of the Judicial Council, was an intentional abuse ofprocess and a violation 
ofmy constitutional and civil rights. It clearly shows that your attorney Mr. Bill Lockyer should 
be found in contempt of court and you can not preside over that proceeding. 

The motion to declare me a vexatious litigant is again prima facie evidence ofyour violation of 
my civil rights and is enough in and of itself to defeat a motion to declare me a vexatious litigant. 
The timing of the filing of the motion shows it was done to disrupt my opposition to the 
confirmation of Judge Wendy Duffy to the Sixth Appellate Court and to prevent the disclosure of 
the misconduct against me by you, Judge Richard Silver, Judge Wendy Duffy and others. 

This letter is directed to Mr. Lockyer because both ofyou know you cannot preside as the judge 
in the matter when you are also a defendant. 

Respectfully submitted, 

Mr. Gene Forte, Plaintiff 

Attachment: Calendar from Website of Monterey Superior Court, Print out from clerk of Court 
cc: Governor Schwarzenegger personally via Mr. Bill Lockyer his attorney 

1631 Fir Avenue, Los Banos, California 93635 
(209) 829-1116 Fax (209) 829-1952 
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BILL LOCKYER . . . 
Attorney General of the State of California 
PAUL T. H.MiMER..~1"£SS, StateBar No. 90294 
Supervising Deputy Attorney qeneral 

3 455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94102-7004 FILED�4� Telephone: (415) 703-5520 
Facsimile: (415) 703-5480 MAY 12 20055 

Attornevs for Governor ..Arnold Schwarzenegger, USA M. GALDOS61" California Attorney General Bill Lockyer, the Office CLERK OF THE SiJPERIOR COURT 
of the California Attorney ~nera1, Senior Assistant _~_DE.PUT,{ 

7 . AttorneyGeneral James Schiavenza, Supervising 
Deputy Attorneys General Tyler B. POD and Paul T. 

8 l Hammerness 

9 

SUPERIOR COURT OF CALIFOR.,l-.i1A10 
1 

11� COUNTY OF MONTEREY 

12� CIVlLDMSION 

13 
CASE NO. :M72599 

14 EUGENE FORTE, 
NOTICE OF MOTION AND 

15 MOTION TO DECLARE 

16 Plaintiff, 
PLAL~TIFFA vXXA.l10US 
LITIGANT leer § 391-391.7]; FOR· 
ENTRY OF PREFILING ORDER 

17 v. M€J> TO POST $157000 SECURITY; 
MEMORANDUM OF POINTS At"W 

18 A~llJORITIESINSu~PORT 

THEREOF 
19 ROBERT O'Fiill_RELL, et al., 

Date: June 3, 2005 
20 Time: 9:00 a.m, 

Ctrm: Law & Motion (TBA) 

21 ' D_ereUdants.j Action Filed: December 17, 2004 
22 ' 

23 TO PLAINTIFF IN PROPRLA. PERSONA:� 

24 PLEASE TAKE NOTICE that June 3, 2005, at. 9:00 a.m. in. the Law and Motion Courtroom� 

25 of this Court, defendants Governor Arnold Schwarzenegger, Attorney General Bill Lockyer, th~,
 

26 Office of the California Attorney General, Senior Assistant Attorney Genera! James Schiavenza,� 

27 Supervising Deputy Attorneys General TylerB. Pan and Paul T. Hammerness will move and� 

28 hereby do move for an order declaring plaintiff to be a vexatious litigant pursuant to Code of� 

1� 
NOM & Mot. to Declare PItf. a Vex. Litigant; Memo. of Ps. &-As. Forte v. O'Farrell- No. M72599� 
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FILED� 
1 

JUN 3~ 2005 q: ~~"'11l 
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3 ~ 
4 

5 

6 

7� 
SUPERIOR COURT OFCALlFORNIA� 

8� 
COUNTY OF MONTEREY� 

case No: M12599 

. ORDER DENYING MOnON FOR 
PREFlliING OBDERAND ORDm 
REQUIRING PLAINTIFF TOFURNiSH 
SECURlTY·(C.c.P. §§3'1-39L7) . 

Order 

In dispositionof.a motion (Jiled 5-12-05), ,putportedly·.made on behaJfofparties identified 
18.� ' . 

. as Schwarze.negger, Lockyer., office of the California Attorney General, SchiavCDZll, Pon 8Ild 
19� :" .. .", .,_: '", ':-. ".' . ..' -., . ; . . ~«,;~.
 

E'mmnmness, seekingorderspmswmt to Codeof Civil Procedure sectiOIiB 391-391.7,�
20.-. ' ,� 

IT IS ORDERED TIJATsaidpw.ported moti~ is denied.� 
21 

D~eussioJl
22·� , . , 

1. Code of Ci'v.il Procedure SectUm. 391.1' BU1horlzes a gefundg in any litigation 
23' ','� 

,pending in any court of this state to move the c'OUlt for an oIder requiring theplaintiff to .furnish� 
24 . " . .� 
25 security andifilia co~ determines1luttplaintitfis a vexati~ litig~ as defiDed ~ CodeofCivil� 

.Procedure section391 ~ aDd·that tIJere is no reasommle probability that tirepJaintiffwill p.revai~ in 
26 '. 

. the litigation againstthemoving defendaqt. thecourt shall order the plainti1i'to furnish security fm: 
~ "� . 

28 

-1
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-1 the moving defendant andmay enter a prefiling order p~t to Code of CivilProcedure section 

2 391.7.� 

3 These authorities do notauthorize the orders sought by thepurported motion because it is� 

4 notmade onbehalfof any entitywho is a defendant in thisaction.� 

5 2. Code of Civil Procedure section 391 defines a yexatio~ litigant and the· 

6 memorandum ofpomts and 8Uthorities supportingthepurportedmotioninvoke~ subdivision (b)(2) 

7 ofthe statute to demonstmte thatplaintiffis a vexatious litigant .That provision.requires that, after 

8 a litigation has been finally detennined against the person, thatperson re}ieatedJ.y relitiptes C'l" 
. . 

,9 attempts to reIitigate either (i) the validity of the determination ~ the same'defendant as to 
. ' , 

10 whom thelitigation was finally determined or (li) the causeof action, ~ controversy, oranyof� 

11 the i~es of fuct or law, determined or concluded by, the .final determination against the same,� 

12 defendant as to whomthe litigation was finally determined.� 

13 The memorandum of points and aulhorities contends that the complaint is attempting to� 

14 re1itigate the merits ofplaintiff's conviction for ~ontempt byJudge O'Farrell,� 

15 Theinvocation of subdiVision 0»(2) failsfor these reasons,� 

16 a) Litigation is defined by Code of Civil Procedure section 391, subdivision (a) asany� 

17 civil action or proceeding, 'commenced, ~ed 'or' pending iiI any state or� 

18 :fedeml court, A contempt conviction results from ~ eriminal proceeding; it does� 

19 not result from a civil-'action' .or proceeding an~-themfpie, does not .CfJQtitute� 

20 litigation. 
. . 

21 b) The contempt conviction was not a determination made in a proceeding in which 
" " ' 

22 ..Judge"O'Farrell wasapartyas to whom thee~pt determination was made~
 

23 c) The term "'relitigates"requires that the subsequent1itigatio~ "(i.e., thiscompiaDtt),b~
 
" " 

24 a repetition ofthe earlier litigation (i.e., thecontempt proceeding.) The complaint 

25 contains allegations related to the llontempt pro~g but the claims and issues 

26 presented by the complaint are not 1hose concluded .by the contempt conv.iction.. 

27 They implicate alleged violations of plaintiff's rights' end present ~hdms for 

28 monetary compensation in causes of aeli.on for false atteSt and imprisonment.. 

·2· 
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1 b~, abuse of process, intentional infliction of emotional distress and 

. 2 conspiracy. 

3 The requirement ofreJitigation is not met. 

4 d) The term '1'epeate'dly" requires ~ tJIe relitigation be conducted again and again 

5 (Random House Dictionazy of the English Language.) The combination of be 

6 terms '~tigat~s" and "repeatedly" requires that the litigation occur at leaSt 3 

7 times. pJaiDly, one inStance of renewed litigation is imiufficiem (cf. First Westen 

8 Development Corp. v. Superior court (Andrisani) (1'989) 212 Cal App. 3d. 860, 

9 868-869). Ifthe legislature had intended the term to mean "more thanonetime", it 

10· would have said so (Holcomb v~ U.S. Bank National Associa1ion) (2005 DiDAR 

11 6716, 618/2005, Ct. of App., 4ih Dist). The term "'repeatedly" requ.ireB that the 

12 relitigation must occurmore thantwice (Ibid.) 

13 3. The memorandum of points and authorities also invokes subdivision (b)(3) of 

14 section 391. Thatprovision also defines a vexatious litigant as one who, in any litigation,·while 

15 acting in propria persona, repeatedly files unmeritorious motions, pleadings or other papers, 

16 ..conducts unnecessary discovery, or engages in other, tactWs.tbat arefiivolo\lS or solely jntended to . ' 

17. causeunnecessary delay. 

18 The memorand~ coatends that plaintiff haS repeatedly filed and served unnecessary 
. .' 

1? -discoveryend volnininous, UllIIl;Critoribus a,nd scandafuus .pleaGings and papers iiI 1biS"~. It, 

20 sPecificallypointsto plaintiff's motion io a.mmd'the compIafut.so as to addas defend~s "a ~ ,
.' . . .... 

21 0'£ officials :from the Governor and the Chief JUstice on down". ,ThattOOuon hasbeen ~ . 

.22 ~e, the oonUmtion lias not beenparticularized. There ~ ~t been de.monstrated by't1le 

~3 moVing pilpersthe conduct described in ~bdi:vision ~~Qof~de ofCivilProeednre section 391.
~,' .� 

DATED: June 30. 2005 ~:v...caJJ..J~d(,@'i.:4~I!I",',.".'__~ _� 
25 HONo.RABLE JOHN J. GOWEN� 

RiDGE OFTHESUPERIOR c6~T

26 

27 

28 

-3
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BRlAN R. DAVIS (SBN 160817) 1 
CHARLES E. TILLAGE (SBN 177983) 

,",- 2� PHUONG N. FINGERMAN (SBN 226772)� 
HAYES DAVIS BONINO ELLINGSON� 

3 McLAY & SCOTT, LLP� 
203 Redwood Shores Parkway, Suite 480� 4 
Redwood Shores, California 94065� 
Telephone: 650.637.9100� 
Facsimile: 650.637.8071� 

6� 

Attorneys for Plaintiff and Cross-Defendant,� 7 
TE1RA TECH, INC. 

8 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 9 

COUNTY OF MERCED 

11 
TETRA TECH, INC., A DELAWARE 

12 CORPORATION, 

13 
Plaintiff, 

14 
vs, 

M.G. SANTOS, INC, A CALIFORNIA 
16 CORPORATION, MARION SAt"\JTOS, AN 
17 INDIVIDUAL; AND DOES 1-50, INCLUSIVE, 

18 Defendants. 

19 

It----------~-------J 

21 And All Related Cross-Actions. 

22 

23 

24 

26 

27 

28 

159469 

CASE NO. 150938 

REQUEST FOR JUDICIAL NOTICE 
IN SUPPORT OF TETRA TECH'S 
DEMURRER TO FORTE'S 
CROSS-CO:MPLAINT 

DATE: 
TIME: 
DEPT.: 
JUDGE: 

CO:MPLAINT: 

September 30, 2008 
8:15 a.m. 
4 
Hon, Ronald W. Hanson 

January 18,2008 

REQUEST FOR JUDICIAL NOTICE; CASE NO. 150938 
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1 Plaintiff and Cross-Defendant TETRA TECH, INC. ("TETRA TECH") hereby respectfully 

2 requests that this Court take Judicial Notice of the following documents pursuant to California 

3 Evidence Code § 452(d): 

4 1. Attached hereto as Exhibit "A" is a true and correct copy of the Notice ofMotion and 

Motion to Declare Plaintiffa Vexatious Litigant rCCp § 391-391. 7J; For Entry ofPrefiling Order 

6 and to Post $15,000 Security; Memorandum ofPoints and Authorities in Support Thereof, filed in 

7 the Superior Court of California, County ofMonterey, Case number M72599. 

8 2. Attached hereto as Exhibit "B" is a true and correct copy of the Order Denying 

9 Motion/or Prefilign Order and Order Requiring Plaintiffto Furnish Security rCc.p. § 391-391. 7); 

filed in the Superior Court of California, County of Monterey, Case number M72599. 

11 

12 
Dated: August 22, 2008 

13 

14 By: 
BRIAN R.DAVIS 
CHARLES TILLAGE 
PIDJONGN. FINGERMAN 

16 Attorneys for Plaintiff and Cross-Defendant, 

17 TETRA. TECH, INC. 

18 

19 

21 

22 

23 

24 

26 

-...... 27 

28 

150909 -2
REQUEST FOR JUDICIAL NOTICE; CASE NO. 150938 
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Benjamin L. Ratliff, Esq., Bar No. 113708 
LAW OFFICES OF 

2 BENJAMIN L. RATLIFF 
1100West Shaw Avenue, Suite 124 

3 Fresno,California 93711 
4 

Telephone: (559) 227-2166 
Facsimile: (559) 227-0846 

6 Attorneys for Defendant, TOMMY JONES 

7 
StTPERIOR COURT OFCALIFORNIA 

8 

9 

EUGENE E. FORTE, 11 

12 Plaintiff 

13 vs. 

14 

COUNTY OFMERCED� 

) 
) 
) 
) 
) 
) 
) 
) 

TOMMY JONES, an individual, and does 1-100, et al, ) 
) 

,,~ 

Defendants.� ) 
)16 
) 

17 ) 
) 

18 ) 
)

19 ) 
) 
) 

21 --------------) 

22 

23 

24 

26 

27 

28 

Case No. 150880� 
[Stanislaus Superior Court Case No.� 
637857]� 

MEMORANDUM OF POINTS 
AND AUTHORITIES IN 
SUPPORTOF DEFENDANT'S 
MOTIONTO DECLARE 
PLAINTIFF A VEXATIOUS 
LITIGANT [CCP §391-391.7]; FOR 
ENTRY OFPREFILING ORDER 
AND TO POST $15,000 
SECURITY 

Date: February 4,2010 
Time: 8:30 a.m. 
Dept.: 21 
Judge: Hon. William A. Mayhew 

Action Filed: December 18, 2007 

MEMORANDUM OF POINTSAND AU1HORITIES IN SUPPORTOF MOTIONDECLARING PLAINTIFFA VEXATIOUS LITIGANT 



1 I. PRELIMINARY STATEMENT 

2 PlaintiffEugene Forte is a pro per litigant who is misusing the Court's resources to vex 

3 and harass its judges, courtroom staff, its attorneys and other public officials, including the 

4 
d fi d "till M T J [S Exhib"t "E" "G" "H" "1" "J" "L" "M"e en ant III s case, r. ommy ones. ee 1 S , , , , , , , "P", 

5 

6 
"R" "S" ,,~, "y" "Z" "AA" "AF" "AG" "AI" "Ar' "AK" "AL" "ANI" "AV" "AW~', ,A, , , , , , , , , , , , , 

7 "AX", "AZ", "BA", "Be", "BD", "BE", "BG", "BH", "BL", "BM", "BP", "B8", "BT", "BU", 

8 "BW", "BX", "BY", "BZ" and "CC" to the Declaration of Benjamin L. Ratliff(hereinafter 

9 
"RatliffDec.")] 

10 
The conduct ofPlaintiff is wasting large amounts ofpublic time and taxpayer money, 

11 

12 
with the effect of interrupting and interfering with the performance ofessential public duties. 

13 Plaintiffhas, on several occasions and in several different cases, provided this court with the v 

14 evidence which demonstrates his extreme vexatiousness. Plaintiff's behavior has become 

, 
" IS 

extreme and outrageous, gaining momentum over the years. He has gone from the use ofthreats, 

16 
such as "a hangman's rope knows no judicial immunity" to lunging at ajudge pro tern and 

17 

18 
presenting a physical threat to resisting arrest when he attempted to "sneak" recording devices 

19 into a courtroom. [See Exhibits "CA", "CB" and "CC" to Ratliff Dec.] 

20 The pro per Plaintiff's unmeritorious and frivolous papers, pleadings and unnecessary 

21 
discovery filed in this case include, but are not limited to, the following: 

22 
1. Engaging in repeated character attacks upon Mr. Jones, the judges of the Merced 

23 

24 
County Superior Court and other public officials in the Merced County area characterizing them 

25 as having been engaged in a conspiracy to fix the results of various litigations against him. [See 

26 Exhibits "A" "B" "c" "E" "F" "H" "I" , , , , , ;I , "J" "U" "Y" "AM" "AD" "AU" "A V" "BD", , , , , ,~, , 

27 
"BF", "BG", "BH", "BL", "BM", "BP", "BS", "BT", "BU", "BW", "BY", "BZ", "CA", "CB" 

28 
and "CC" to Ratliff Dec"] 

MEMORANDUM OF POINTS ANDAUTHORITIES IN SUPPORT OF MOTION DECLARING PLAINTIFF A VEXATIOUS LITIGANT 
I 
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2. Threatening to depose all members ofthe Los Banos City Council and use their 

2 videotaped depositions to make a documentary putting public officials in a false light. [See 

3 
Exhibit "AL" to Ratliff Dec., specifically the Declaration of William A. Vaughn] 

4 

2. Continuing to insist that Mr. Jones produce discovery on matters involving drug 
5� 

6 and alcohol abuse andlor treatment, which are irrelevant to the case at hand. [See Exhibits "H"� 

7 and "AG" to Ratliff Dec.]� 

8� 3. Repeatedly bringing the subject ofthis litigation into his speeches at the Los 

9 
Banos City Council meetings where he harasses the members of the City Council and has called 

10 

Mayor Jones a "lying nigger," among other things. [See Exhibits "I", "J", "BW", "BY", and 
11� 

"BZ" to Ratliff Dec.]� 12 

13 4. Repeatedly bringing unmeritorious motions against the judges assigned to this 

14 case to have them disqualified in an effort to keep this case from being decided. [See Exhibits 

'-- 15 
"AX", "BD", "BG", "BR", "BI", "BL", "BM", "BP", "BS", "BT", "BU" and "BX" to Ratliff 

16 

Dec.] . 
17 

The courts need not entertain, and the taxpayers need not subsidize such activities. This18 

19 pattern of abuse ofthe judicial system must be stopped, and Code ofCivil Procedure sections 

20 
391 through 391.7 provide this Court with a practical and applicable avenue to stop Plaintiffs 

21 
abusive litigation. 

22 

n, ARGUMENf
23� 

24� A.� PRO PER PLAINTIFF FORTE IS A VEXATIOUS LmGANT WITHIN THE 
MEANING OF CCP SECTION 391(b) 

25 

The term "vexatious litigant" is defined in section 391(b) ofthe Code of Civil Procedure. 26 

27 
Although Plaintiffmay well qualify under other subsections, subsection 391(b)(3) appears to be 

the most applicable in this case at this time. Section 391(b) states: 
28 

"(b) 'Vexatious litigant' means a person who does any ofthe following: 

MEMORANDUM OFPOINTS ANDAU1HORITIES IN SUPPORTOFMOTION DECLARING PLAINTIFF A VEXATIOUS LITIGANT 
2 
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". '(.1,1 i. 

5 

6 

7 

8 SUPERIOR COURT OF CALIFORNIA, COUNTY OF MERCED 

<;) 

10 EUGENE E. FORTE, Stanislaus Co. Case #: 637857 
(Merced Co. Case #: 150880) 

11 
Plaintiff, 

ORDER DENYING NOTION TO 
12 DECLARE PLAINTIFF I EUGENE A.VS. 

FORTE A VEXATIOUS LITIGANT 
,1.) 
 AND ORDER DENYING SANCTIONSTOMMY JONES, an individual, and UNDER CCP § 128.7 

14 Does 1-100, 

1..5 Defendants. 

16 

17 This matter came on regularly for hearing for: 1. 

18 Plaintiff, EUGENE FORTE'S (hereinafter "plaintiff") Motion for 

19 S~~ctions Under CCP § 128.7 and 2. Defendant TOMMY JONES'1 

2.0 Hotion to Declare Plaintiff a Vexatious Litigant on May 28 1 2010 

21 in Department 21 1 the Honorable William A. Mayhew 1 presiding. 

22 Plaintiff was present in Pro Per. Defendant was 

23 present by Benjamin Ratliff, Esq. 

24 At the conclusion of the hearing, this matter was 

25 . taken under submission. 

26 After due consideration, the Court finds as follows: 

27 The motion by Defendant to Declare Plaintiff a 

28 vexatious Litigant Pursuant to CCP § 391 is DENIED without 

ORDER - # 637857 (Merced Co. #: 150880) Page 1 
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1 prejudice to renew the motion in the future if there is any new 

2 evidence of or continuing conduct prohibited by CCP § 391(b) (3). 

3 The conduct of Plaintiff during the deposition of 

4 Jordan Forte, Plaintiff's son, might well be enough be itself to 

justify the granting of this motion. Not only did Plaintiff 

6 illegally attempt to act as his son's attorney without being an 

'7 attorney, his actions towards counsel, Mr. Ratliff, were totally 

8 uncivil, appear calculated to delay and impede the deposition of 

9 Jordan Forte and certainly could be found to be frivolous in 

nature. 

11. In addition, the declaration of Mr. Belkin provides 

12 evidence for a finding of vexatious litigant under CCP 

13 § 391(b)(3). 

14 The motion of Plaintiff for sanctions under CCP 

§ 128.7 is DENIED as lacking merit. 

j r
.0 

17 Dated: JUN 0 3201D 
18 

WILLIAM A. MAYHEW, 
Judge of the Superior Court 

19 
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28 

ORDER - # 637857 (Merced Co. #: 150880) Pa~e 
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PROOF OF' SERVICE BY lYlAIL 
[CCP § 1013 a (3 ) ] 

STA~E OF CALIFORNIA 
5S 

COUNTY OF STANISLAUS 

I am over the age of 18 years and employed by the Superior Court of the 
State of California, County of Stanislaus, and not a party to the within 
action. I certify that I served a copy of the attached ORDER DENYING 
MOTION TO DECLARE PLAINTIFF A VEXATIOUS LITIGANT AND ORDER DENYING 
SANCTIONS UNDER CCP § 128.7 by placing said copy in an envelope addressed 
to the following: 

MERCED COUNTY SUPERIOR COURT 
Attn: Tisa, Hyder lJ'.1elanie J'.1eyers 
2260 N St. 
Merced, CA 95340 

Benjamin L. Ratliff, Esq. 
LAW OFFICES OF BENJAMIN L. RATLIFF 
1100 W. Shaw Ave., Ste. 124 
Fresno, CA 93711 

EUGENE FORTE, Pro Per 
688 Birch Ct. 
Los Banos, CA 93635 

Said envelope was then sealed and postage thereon fully prepaid, ane 
thereafter was on ~O 3 ZOtb deposited in the United States mail at 
Modesto, California. hat th'ere is delivery service by united States ua i I 
a.t the place so addressed, or regular communication by United States mail 
be t.ween the place of mailing and the place so addressed. 

I declare under penalty of perjury that the foregoing lS true and correct. 

Executed on at Modesto, California~lUN 03. 

\.� 
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Gene Forte 
688 Birch Court 

2 
Los Banos, California, 93635 
Telephone: (209) 829-1116 

3 Facsimile: (209) 829-1952 

4 In Propria Persona IPlaintiff 

6 
SUPERIOR COURT OF CALIFORNIA 

7 
COUNTY OF MERCED 

8 

9 EUGENE FORTE Case No. CU 150880 
Stanislaus Case No. 637857 

II Plaintiff, 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 

12 vs. MOTION FOR RECONSIDERATION 
OF PRIOR ORDERDENYING 

13 SANCTIONS 

TOMMY JONES 
14� IC.C.P. § l008(a)/ 

Defendants.� Date: July 20, 2010 
Time: 8:30 am 16 
Dept: Judge William Mayhew 

17 

18 I. INTRODUCTION 

19 The motion for sanctions was noticed on February 5, 20JO and heard on May 28, 2010, and 

the order denying it was filed on June 3, 20 IO. 

21 Plaintiff Forte respectively feels that he must walk on egg shells in presenting his valid 

22 reasons for reconsideration of his Motion for Sanctions. It appears from the court's unwarranted 

23 derogatory statements in the order denying the vexatious litigant motion that Ratliff, along with the 

24 
Hayes Bonino Law Finn, attorneys in the Tetra Tech case which was also before this court, has 

succeeded in getting the court personally embroiled with plaintiff. Attorneys that have reviewed 

26 the court's order have shaken their heads in dismay at the court's statement, which plaintiff believes 

27 indicates obvious bias, that "the motion is denied without prejudice to renew the motion in the 

28 future if there is any new evidence of or continuing conduct prohibited by CCP 39 J(b)(3 )." 

Fortev. Jones, et al., Stanislaus CaseNo. 637857� Mem. Of P&Asin Supportof Motion for 
Reconsideration of Prior Order Denying Sanctions; 
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TENTATIVE RULING: Judge Mayhew, July 20th 
, 20 I0 

*"637857 - FORTE, E. YS. JONES, T - *Plaintiff's Motion for Reconsideration of Prior Order Denymg 

Sanctions - The Court orders a *HEARING* on the motion of Eugene Forte for reconsideration of the 

Court's order denying his prior motion for sanctions. The Court file has only some of the moving and 

opposing documents, and those are obviously incomplete. Mr. Forte is the only party who has complied 

with the Court's prior order that copies of all moving, opposing and reply documents be provided to the 

Court's research attorney, Thomas Holsinger, and this is the only reason why the Court will be ready for 

the hearing. Mr. Forte is thanked for his diligent compliance with this Court's orders. 

The Court will file the Courtesy copies Mr. Forte has provided on this motion, as duplicate 

originals. at the hearing once the parties verify that those are complete copies. Defendant Jones' counsel 

shall provide the Court with complete copies of his opposing documents at the hearing, for similar filing 

as duplicate originals. 

The parties are notified, again, that they must file, in this Court, copies of all documents they file 

in Merced. This is the last hearing at which the Court will consider documents not timely provided to the 

Court. 

Plaintiff Forte is notified that his erst-while counsel in this action, Charles L. Belkin, has 

substituted in as counsel for Defendants/cross-complainants Marion Santos and MG. Santos, lnc., in 

action No. 637858 before this Court, Tetra-Tech v. Santos. The Court notes that the Santos parties had 

sued Mr. Forte for indemnity earlier in that action, though that cross-complaint has since been dismissed. 

Mr. Forte was not identified as a person served with notice of this substitution of attorneys, and there is 

no record in this action or in No. 637858 ofMr. Forte waiving Mr. Belkin's possible conflict of interest. 

Mr. Forte's attention is drawn to Rule 3-310 of the Rules of Professional Responsibility. He may wish to 

consult counsel on this matter." 
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FULLERTON, LANG, RICHERT & PATCH 

SUITE :lOO 
PHILIP G. Jl'VLLERTOK 

ATTORNEYS AT LAW 

UKITEJ; C....LI~JDIU B4!lJ: BUILDJ!lG
FRESNO. GALIl'OBN~ 93721 

2030 F1lES!lO STUET 
FRA!n!: B. Lto.KG. JB. 

WILLIAM: T. JilIGR:B:BT 
TELEPHONE

HOSERT L. PATCH :[[ 
12091 486-30U

JEFJPREY L. WALL 

WAYKK H. THOMAS. JJL 

PAMELto. A. STOKE 

VAL w. SALDAiu. May 11, 1979 
DOUGLAS E.KOLL 

Mr. Timothy Hanna� 
Mr. Frank Uyesaka� 
Mr. Henry Mikami� 
2220 Tulare Street� 
Suite 900, Fresno TowneHouse� 
Fresno, California 93721� 

Re:� Hanna, et ale vs. Forte, et ale 
Fresno Case No. 241856-4 

Gentlemen: 

This will acknowledge receipt of your first $750.00 
deposit, pursuant to our agreement. Enclosed herewith please 
find the written form of that agreement, which I request that 
you sign and return to me. We will send a signed copy to you 
after receipt of the signed original here. Also enclosed 
herewith please find the form Substitution of Attorneys, which 
I have previously discussed with you, and which I ask that each 
one of you sign and return. That is the same as Exhibit "A" 
to the agreement. 

This letter will also serve as a formal, written� 
report to you that we filed the action on May 4, 1979, that� 
I have delivered copies of the complaint to you, that a Lis� 
Pendens was recorded in Merced County on May 4, 1979, a copy� 
of which is enclosed herewith for your records, and that the� 
deposition of Eugene Forte will commence on Tuesday, May 15,� 
1979, at 10:00 a.m. at our offices, and that the records� 
deposition of the Custodian of Records of Title Insurance and� 
Trust will commence at 8:00 a.m. on that date at the Fresno� 
main branch office of Title Insurance and Trust.� 

This will also confirm that you are arranging a� 
tentative sale of the subject real property� 

at a price of $6,000.00 per acre. Please� 
report turther to me· on your efforts in that regard.� 

With� kindest personal regards. 

Very� truly yours, 

FULLERTON, LANG, RICHERT & PATCH 

William T. Richert 

WTR:ch� 
Enclosures� 


