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1367.  (a) A person cannot be tried or adjudged to punishment while 

that person is mentally incompetent. A defendant is mentally 

incompetent for purposes of this chapter if, as a result of mental 

disorder or developmental disability, the defendant is unable to 

understand the nature of the criminal proceedings or to assist 

counsel in the conduct of a defense in a rational manner. 

   (b) Section 1370 shall apply to a person who is charged with a 

felony and is incompetent as a result of a mental disorder. Sections 

1367.1 and 1370.01 shall apply to a person who is charged with a 

misdemeanor or misdemeanors only, and the judge finds reason to 

believe that the defendant is mentally disordered, and may, as a 

result of the mental disorder, be incompetent to stand trial. Section 

1370.1 shall apply to a person who is incompetent as a result of a 

developmental disability and shall apply to a person who is 

incompetent as a result of a mental disorder, but is also 

developmentally disabled. 

1367.1.  (a) During the pendency of an action and prior to judgment 

in a case when the defendant has been charged with a misdemeanor or 

misdemeanors only, if the defendant's behavior or other evidence 

leads the judge to conclude that there is reason to believe that the 

defendant is mentally disordered and as a result may be incompetent 

to stand trial, the judge shall state this conclusion and his or her 

reasons in the record. The judge shall inquire of the attorney for 

the defendant whether, in the opinion of the attorney, the defendant 

is mentally disordered. If the defendant is not represented by 

counsel, the court shall appoint counsel. At the request of the 

defendant or his or her counsel or upon its own motion, the court 

shall recess the proceedings for as long as may be reasonably 

necessary to permit counsel to confer with the defendant and to form 

an opinion as to whether the defendant is mentally disordered at that 

time. 

   (b) If counsel informs the court that he or she believes the 

defendant is or may be mentally disordered, the court shall order 

that the defendant be referred for evaluation and treatment in 

accordance with Section 4011.6. If counsel informs the court that he 

or she believes the defendant is not mentally disordered, the court 

may nevertheless order that the defendant be referred for evaluation 

and treatment in accordance with Section 4011.6. The judge may order 

the facility providing evaluation and treatment to provide the court 

a copy of the discharge summary at the conclusion of evaluation and 

treatment. 

   (c) Except as provided in Section 1368.1, when an order for 

evaluation and treatment in accordance with Section 4011.6 has been 

issued, all proceedings in the criminal prosecution shall be 

suspended until the evaluation and treatment has been concluded. 

   If a jury has been impaneled and sworn to try the defendant, the 

jury may be discharged if it appears to the court that undue hardship 

to the jurors would result if the jury is retained on call. 

   (d) When evaluation and treatment ordered pursuant to this section 

has concluded, the defendant shall be returned to court. If it 

appears to the judge that the defendant is competent to stand trial, 

the criminal process shall resume, the trial on the offense or 

offenses charged shall proceed, and judgment may be pronounced. If 
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the judge has reason to believe that the defendant may be incompetent 

to stand trial despite the treatment ordered pursuant to this 

section, the judge may order that the question of the defendant's 

mental competence to stand trial is to be determined in a hearing 

held pursuant to Sections 1368.1 and 1369. If the defendant is found 

mentally incompetent, then the provision of Section 1370.01 shall 

apply. 

 

1368.  (a) If, during the pendency of an action and prior to 

judgment, a doubt arises in the mind of the judge as to the mental 

competence of the defendant, he or she shall state that doubt in the 

record and inquire of the attorney for the defendant whether, in the 

opinion of the attorney, the defendant is mentally competent. If the 

defendant is not represented by counsel, the court shall appoint 

counsel. At the request of the defendant or his or her counsel or 

upon its own motion, the court shall recess the proceedings for as 

long as may be reasonably necessary to permit counsel to confer with 

the defendant and to form an opinion as to the mental competence of 

the defendant at that point in time. 

   (b) If counsel informs the court that he or she believes the 

defendant is or may be mentally incompetent, the court shall order 

that the question of the defendant's mental competence is to be 

determined in a hearing which is held pursuant to Sections 1368.1 and 

1369. If counsel informs the court that he or she believes the 

defendant is mentally competent, the court may nevertheless order a 

hearing. Any hearing shall be held in the superior court. 

   (c) Except as provided in Section 1368.1, when an order for a 

hearing into the present mental competence of the defendant has been 

issued, all proceedings in the criminal prosecution shall be 

suspended until the question of the present mental competence of the 

defendant has been determined. 

   If a jury has been impaneled and sworn to try the defendant, the 

jury shall be discharged only if it appears to the court that undue 

hardship to the jurors would result if the jury is retained on call. 

   If the defendant is declared mentally incompetent, the jury shall 

be discharged. 

1368.1.  (a) If the action is on a complaint charging a felony, 

proceedings to determine mental competence shall be held prior to the 

filing of an information unless the counsel for the defendant 

requests a preliminary examination under the provisions of Section 

859b. At such preliminary examination, counsel for the defendant may 

(1) demur, (2) move to dismiss the complaint on the ground that there 

is not reasonable cause to believe that a felony has been committed 

and that the defendant is guilty thereof, or (3) make a motion under 

Section 1538.5. 

   (b) If the action is on a complaint charging a misdemeanor, 

counsel for the defendant may (1) demur, (2) move to dismiss the 

complaint on the ground that there is not reasonable cause to believe 

that a public offense has been committed and that the defendant is 

guilty thereof, or (3) make a motion under Section 1538.5. 

   (c) In ruling upon any demurrer or motion described in subdivision 

(a) or (b), the court may hear any matter which is capable of fair 

determination without the personal participation of the defendant. 

   (d) A demurrer or motion described in subdivision (a) or (b) shall 

be made in the court having jurisdiction over the complaint. The 

defendant shall not be certified until the demurrer or motion has 

been decided. 
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